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i . EVIDENCE — AVAILABILITY OF WITNESS. — A witness is considered 
unavailable if he is absent from the hearing and the proponent of his 
statement has been unable to procure his attendance by process or 
other reasonable means. [Unif. R. Evid. 804(a)(5).] 

2. EVIDENCE — UNAVAILABLE DECLARANT — USE OF PRIOR TESTI-
MONY.— When the declarant is unavailable as a witness, his former 
testimony at another hearing of the same proceeding is not excluded 
by the hearsay rule if the party against whom the testimony is 
offered had an opportunity and similar motive to develop the 
testimony. [Unif. R. Evid. 804(b)(1).] 

3. EVIDENCE — BURDEN OF PROVING DECLARANT UNAVAILABLE ON 
PROPONENT. — The burden of proving the unavailability of a 
witness is on the party who offers the prior testimony and on appeal 
we determine whether the trial court abused his discretion in ruling 
that the witness was unavailable. 

4. WITNESSES — RIGHT OF CONFRONTATION — USE OF PRIOR TESTI-
MONY. — The right of confrontation by a witness may be dispensed 
with when that witness is unavailable and has given testimony in a 
previous proceeding against the same defendant, provided the 
witness was subject to cross-examination in the first proceeding by 
that defendant. 

5. EVIDENCE — WITNESS AVAILABILITY — PROSECUTORIAL GOOD 
FAITH REQUIRED. — A witness is not "unavailable" unless the 
prosecutorial authorities have made a good faith effort to obtain his 
presence at trial. 

6. EVIDENCE — GOOD FAITH EFFORT TO OBTAIN WITNESS. — Where 
the prosecutor subpoenaed the witness, the witness appeared for the 
first day of trial but did not return for the second day, there was 
nothing to alert the state to any likelihood that he would not return 
for the second day of the trial, and when the witness did not appear, 
the prosecutor sent a deputy sheriff to search for him, the state made
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a good faith effort to obtain the presence of the witness and the 
witness' testimony from the first trial was properly admitted. 

7. EVIDENCE — RULE INVOKED — PRESENCE OF WITNESS IN COURT-
ROOM — EFFECT ON WITNESS' TESTIMONY. — Where a witness was 
in the courtroom after the rule had been invoked and read into the 
record the prior testimony of an unavailable witness, the trial court 
did not err in allowing the witness to testify since appellant has not 
demonstrated that the witness' testimony related to the unavailable 
witness' testimony in such a way that the witness' answers could 
have been affected by his presence in the courtroom. 

8. EVIDENCE — ATTACKING CREDIBILITY OF WITNESS BY PARTY 
CALLING HIM. — Unif. R. Evid. 607 provides that the credibility of a 
witness may be attacked by any party, including the party calling 
him. 

9. EVIDENCE — PRIOR INCONSISTENT STATEMENTS — CRIMINAL CASE. 
— In a criminal case, statements given under oath and subject to the 
penalty of perjury are admissible as substantive evidence; but prior 
inconsistent statements not made under oath are admissible only for 
impeachment purposes. 

10. EVIDENCE — PRIOR INCONSISTENT STATEMENT — PROBATIVE 
VALUE MUST OUTWEIGH PREJUDICIAL EFFECT. — A party may 
impeach his own witness by the use of a prior inconsistent hearsay 
statement if the probative value on the issue of impeachment 
outweighs the prejudicial effect arising from the danger that the 
jury will give substantial effect to the prior statement. 

11. EVIDENCE — RELEVANCY IN TRIAL COURT'S DISCRETION. — 
Relevancy of evidence is within the trial court's discretion and, 
absent a showing of abuse of that discretion, its decision will be 
affirmed. 

12. EVIDENCE — WEIGHING PREJUDICIAL EFFECT AGAINST PROBATIVE 
VALUE IS ALSO A MATTER WITHIN THE TRIAL COURT'S DISCRETION. 
— Weighing the prejudicial effect of cumulative evidence against 
its probative value is a matter of balancing which is primarily the 
function of the trial judge in the exercise of his discretion and should 
not be interfered with on appeal absent a manifest abuse of that 
discretion. 

13. APPEAL & ERROR — ADMISSIBILITY OF EVIDENCE DETERMINED ON 
CASE-BY-CASE BASIS. — The admissibility of evidence must necessa-
rily be decided on a case-by-case basis. 

Appeal from Desha Circuit Court; Jerry Mazzanti, Judge; 
affirmed. 

James W. Haddock, for appellant.
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Steve Clark, Att'y Gen., by: Jerome T. Kearney, Asst. Att'y 
Gen., for appellee. 

JACK HOLT, JR., Chief Justice. The issues raised in this 
appeal concern court rulings admitting certain testimony into 
evidence. We find no error and affirm the trial court. Since this is a 
second appeal, our jurisdiction is pursuant to Sup. Ct. R. 29(1)(b) 
and (j). 

The appellant, David Lee Lewis, was convicted by a jury of 
first degree battery and aggravated robbery on October 5, 1984, 
and sentenced to 60 years imprisonment. On appeal to this court, 
the verdict was reversed and remanded on grounds not pertinent 
here. Lewis v. State, 286 Ark. 372, 691 S.W.2d 864 (1985). A 
second trial was held September 19 and 20, 1985, which again 
resulted in the conviction of Lewis and a sentence of 54 years 
imprisonment. It is from the second conviction that this appeal is 
brought. 

The appellant's first contention on appeal is that the trial 
court erred by allowing the prosecution to read the prior testi-
mony of Otha Lee Spikes into evidence at the second trial. The 
trial court based its ruling on the fact that Spikes was an 
unavailable witness under Unif. R. Evid. 804. 

The proof on this issue reflects that the trial lasted two days: 
September 19 and 20. A subpoena was issued and served on 
Spikes which ordered him to appear on September 19. According 
to the testimony of the bailiff, Spikes appeared on September 19, 
but he was not called to the stand that day. The bailiff testified he 
told all the witnesses to return the following day, however, he was 
not positive Spikes was in the witness room at that time. Spikes 
did not return the following day. After lunch on September 20, 
the prosecutor announced to the court that the sheriff's office 
could not find Spikes. A deputy sheriff testified that he went to 
Spikes' home that morning looking for him and spoke to his 
brother. He then talked to a farmer whose truck fit the description 
of one Spikes was seen leaving in that morning. In spite of these 
efforts, the deputy was unable to locate Spikes. 

111-3] A witness is considered unavailable if he is absent 
from the hearing and the proponent of his statement has been 
unable to procure his attendance by process or other reasonable
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means. Unif. R. Evid. 804(a)(5). When the declarant is unavaila-
ble as a witness, his former testimony at another hearing of the 
same proceeding is not excluded by the hearsay rule if the party 
against whom the testimony is offered had an opportunity and 
similar motive to develop the testimony. Rule 804(b)(1). The 
burden of proving the unavailability of a witness is on the party 
who offers the prior testimony and on appeal we determine 
whether the trial court abused his discretion in ruling that the 
witness was unavailable. Worring v. State, 6 Ark. App. 64, 638 
S.W.2d 678 (1982), rehearing denied; Satterfield v. State, 248 
Ark. 395, 451 S.W.2d 730 (1970). 

[4, 5] We have long held that the right of confrontation by 
a witness may be dispensed with when that witness is unavailable 
and has given testimony in a previous proceeding against the 
same defendant, provided the witness was subject to cross-
examination in the first proceeding by that defendant. Satterfield 
v. State, supra. In Satterfield, we explained that a witness is not 
"unavailable" "unless the prosecutorial authorities have made a 
good faith effort to obtain his presence at trial," quoting Barber v. 
Page, Warden, 390 U.S. 719 (1968). 

In most of the cases decided by this court in which a lack of 
good faith effort was found, the state issued a subpoena for the 
witness which was never served. See, e.g., Satterfield, supra, and 
Holloway v. State, 268 Ark. 24, 594 S.W.2d 2(1980), rehearing 
denied. Here, the subpoena was served and, in fact, Spikes 
appeared on the date stated in the subpoena. 

We recently considered this question in Jones v. State, 288 
Ark. 162, 702 S.W.2d 799 (1986). In that case, the trial was 
scheduled for October 30 and the witness, Carl Stuecken, was 
served with two subpoenas within a week prior to trial. In 
addition, the prosecutor interviewed Stuecken on Thursday, 
October 25, and again advised him to be in court on the following 
Tuesday. The witness developed health problems over the week-
end and was admitted to the hospital on an emergency basis on 
Sunday night. He underwent surgery Monday and was in 
intensive care on Tuesday, the day of trial. We held: 

It was only then that the prosecution learned of his 
unavailability, having relied on his recent observations and 
the subpoenas.
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There was nothing in these circumstances to alert the 
prosecution to any likelihood of Stuecken's absence. Nor 
do we find that the prosecution should have exercised 
greater diligence in order to have discovered the absence of 
this witness. 

[6] Here too, the prosecutor relied on his subpoena and his 
recent observation of Spikes in court, and there was nothing to 
alert the state to any likelihood that Spikes would not return for 
the second day of the trial. When he failed to appear, the 
prosecutor dispatched a deputy sheriff to search for him. Accord-
ingly, we find the state made a good faith effort to obtain the 
presence of Spikes, and his testimony from the first trial was 
properly admitted into evidence. 

The appellant next challenges the testimony of Investigator 
Ed Gilbert. Gilbert first appeared on the stand to read Spikes' 
prior testimony into evidence. The appellant argues it was error to 
allow Gilbert to subsequently testify since he, in effect, heard 
Spikes' testimony despite the fact that the parties had invoked the 
rule. Unif. R. Evid. 615. Gilbert's own testimony consisted of 
nothing more than naming the witnesses he had interviewed and 
using a city map to identify the locations of streets and houses 
testified about by the other witnesses. 

In McCorkle v. State, 270 Ark. 679, 607 S.W.2d 655 
(1980), as amended on denial of rehearing, we held it was not 
error to allow a deputy prosecuting attorney to testify on rebuttal 
when he was not placed under the rule. In so holding, this court 
stated:

Here . . . [t] he witness was in the courtroom only briefly 
and did not hear the appellant testify. There is no conten-
tion that the testimony he did hear, a policeman's, was in 
any way related to the matter about which the deputy 
testified, nor does it appear from the record. We find no 
error. 

See also, Gustafson v. State, 267 Ark. 278, 590 S.W.2d 853 
(1979).

[7] Lewis has not demonstrated that Gilbert's testimony 
related to Spikes' prior testimony in such a way that Gilbert's 
answers could have been affected by his presence in the court-
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room. The trial court did not err in allowing him to testify. 

Appellant's final contention is that the court erred by 
permitting unsworn out-of-court statements made by Gloria 
Tolliver into evidence. 

During her testimony at the trial, Ms. Tolliver stated that 
she was with the appellant and his family at a laundromat on the 
day the crime occurred. She further testified that the appellant 
left the laundromat for a period of time. She claimed at the trial 
that she did not know what time he left nor did she remember 
what clothes he was wearing that day. The prosecutor asked Ms. 
Tolliver if she had previously made a statement to Investigator 
Gilbert in which she gave the information as to the time frame 
and the appellant's clothing. Ms. Tolliver admitted making the 
statement and said that some of that statement was true and some 
of it was not. 

Appellant maintains it was error to allow the state to 
impeach its own witness when the witness admitted making prior 
inconsistent statements. The court ruled that Ms. Tolliver's prior 
statement could be used for impeachment purposes but could not 
be introduced into evidence. The court admonished the jury 
during the course of Ms. Tolliver's testimony that her prior 
statement was to be considered only for the purpose of judging her 
credibility and not as evidence of the truth of the matter set forth 
in the statement. 

The appellant argues Ms. Tolliver's prior statement was 
inadmissible under Unif. R. Evid. 801(d)(1)(i) since the state-
ment taken by Investigator Gilbert was not "given under oath and 
subject to the penalty of perjury." 

p] The appellant is correct in his analysis of Rule 801(d), 
however, Ms. Tolliver's statement is admissible under a different 
rule. Uniform R. Evid. 607 provides that the credibility of a 
witness may be attacked by any party, including the party calling 
him. Furthermore, Rule 613(b) allows extrinsic evidence of a 
wior inconsistent statement by a witness into evidence if the 
witness and the opposite party are afforded an opportunity to 
explain or deny the statement and the opposite parq is afforded 
an opportunity to interrogate the witness. 

[9] In Chisum v. State, 273 Ark. 1,616 SW.2d 728 (1981),
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rehearing denied, this court held that statements made by a 
witness to the sheriff during his investigation were admissible for 
impeachment purposes as inconsistent, out-of-court statements 
under Rule 613 when the witness professed at the trial not to 
remember what she told the sheriff. We explained in Chisurn that 
it was formerly the rule that inconsistent statements were 
admissible only for impeachment and not as substantive evidence. 
That limitation has been abolished in civil cases and modified in 
criminal cases to the extent that prior statements given under 
oath and subject to the penalty of perjury are admissible as 
substantive evidence. The common law rule still prevails in 
criminal cases that prior inconsistent statements not made under 
oath, as in the case before us, are admissible only for impeach-
ment purposes. 

[101 We considered the question of unsworn prior state-
ments again in Roberts v. State, 278 Ark. 550, 648 S.W.2d 44 
(1983), rehearing denied, where we held it was permissible for a 
party to impeach his own witness by the use of a prior inconsistent 
hearsay statement if the probative value on the issue of impeach-
ment outweighs the prejudicial effect arising from the danger 
that the jury will give substantive effect to the prior inconsistent 
statement. 

Applying these rules to the case at bar, we find that the trial 
judge complied with the provisions of Rule 613. Both Ms. Tolliver 
and the appellant were afforded an opportunity to explain or deny 
Ms. Tolliver's statement, and the appellant was able to interro-
gate the witness. The trial judge correctly ruled that the state-
ment was admissible solely for impeachment purposes and in turn 
admonished the jury to only consider the evidence in that light. 
Also, the trial judge weighed the prejudicial effect versus the 
probative value of the statement in making his decision, as 
required by Roberts. 

[111-13] It is a general rule that relevancy of evidence is 
within the trial court's discretion and, absent a showing of abuse 
of that discretion, its decision will be affirmed. Ford v. State, 276 
Ark. 98, 633 S.W.2d 3 (1982), rehearing denied. We have held 
that the similar problem of weighing the prejudicial effect of 
cumulative evidence against its probative value is a matter of 
balancing which is primarily the function of the trial judge in the
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exercise of his discretion. Beed v. State, 271 Ark. 526, 609 
S.W.2d 898 (1980). The exercise of that discretion should not be 
interfered with on appeal in the absence of manifest abuse, Id. 
Here, no such manifest abuse has been demonstrated. The 
admissibility of evidence must necessarily be decided on a case-
by-case basis. The trial court properly limited the testimony and 
correctly instructed the jury. In addition, the appellant has failed 
to show that he suffered any prejudice as a result of the court's 
ruling. Unif. R. Evid. 103(a). 

Accordingly, the conviction is affirmed. 
PURTLE, J., not participating.


