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CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - UNTIMELY 
PETITION. - Where petitioner was committed in 1981, his 1986 
petition for postconviction relief is therefore untimely under Ark. 
R. Crim. P. 37.2(c) since it was not filed within three years of the 
date of commitment, unless he has stated some ground for relief 
which would render the judgment of conviction absolutely void. 

2. MENTAL HEALTH - PERSON LACKING CAPACITY TO UNDERSTAND 
NATURE AND OBJECT OF PROCEEDINGS AGAINST HIM OR ASSIST IN 
PREPARING HIS DEFENSE MAY NOT BE SUBJECTED TO TRIAL. - A 
person whose mental condition is such that he lacks the capacity to 
understand the nature and object of the proceedings against him, to 
consult with counsel and to assist counsel in preparing his defense 
may not be subjected to a trial. 

3. CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - COMPE-
TENCE AT TRIAL. - If the convicted defendant did not raise the 
issue of his competence at trial, he may nevertheless assert his 
incompetence to stand trial in a petition for postconviction relief 
since a person who is incompetent cannot knowingly and intelli-
gently waive his right to have the court determine his capacity to 
stand trial. 

4. CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - BURDEN OF 
DEMONSTRATING INCOMPETENCE. - The petitioner who asserts his 
incompetence for the first time in a petition for postconviction relief 
has the heavy burden of demonstrating with facts that he was not 
competent at the time of trial. 

5. CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - HISTORY OF 
MENTAL HEALTH PROBLEMS IS INSUFFICIENT ALONE TO ENTITLE 
PETITIONER TO NEW TRIAL. - The mere fact that petitioner can 
document a history of mental health problems or show that counsel 
could have framed a defense of incompetence, but chose not to do so, 
does not itself entitle a petitioner to a new trial. 

6. CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - ALLEGA-
TION OF INCOMPETENCE DOES NOT REQUIRE EVIDENTIARY HEAR-
ING. - In light of petitioner's extensive role at trial and his failure 
to provide any even slightly convincing evidence that he was 
incompetent, his allegation that the trial court should have ordered 
a hearing on his competence does not warrant an evidentiary
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hearing. 

Pro Se Petition to Proceed in the Circuit Court of Washing-
ton County Pursuant to Criminal Procedure Rule 37; dismissed. 

Appellant, pro se. 

Steve Clark, Att'y Gen., by: Theodore Holder, Asst. Att'y 
Gen., for appellee. 

PER CURIAM. Petitioner Billy Gale Henry was found guilty 
by a jury of being an accomplice to capital murder and was 
sentenced to death. He was also found guilty of the offense of 
hindering apprehension or prosecution of another person and 
sentenced as a habitual offender to an additional term of 40 years 
imprisonment in the Arkansas Department of Correction. We 
affirmed both convictions but reduced the sentence for capital 
murder to life without parole. Henry v. State, 278 Ark. 478, 647 
S.W.2d 419 (1983). Petitioner now seeks permission to proceed in 
circuit court for postconviction relief pursuant to Ark. R. Crim. P. 
Rule 37. 

1111 Petitioner was committed in 1981. His petition for 
postconviction relief is therefore untimely under Rule 37.2(c) 
since it was not filed within three years of the date of commitment, 
unless he has stated some ground for relief which would render 
the judgment of conviction absolutely void. Collins v. State, 271 
Ark. 825,611 S.W.2d 182, cert. denied, 452 U.S. 973 (1981). He 
raises two related issues, incompetence to stand trial and lack of 
jurisdiction by virtue of his competence, which he asserts would 
void the judgment in his case and argues that the court should 
have ordered sua sponte a hearing on his competence. As he fails 
totally to establish that he was incompetent, the petition is 
dismissed for failure to state a ground sufficient to void the 
convictions. 

[2-5] It is clear that a person whose mental condition is 
such that he lacks the capacity to understand the nature and 
object of the proceedings against him, to consult with counsel and 
to assist counsel in preparing his defense may not be subjected to a 
trial. Drope v. Missouri, 420 U.S. 162 (1975). If the convicted 
defendant did not raise the issue of his competence at trial, he 
may nevertheless assert his incompetence to stand trial in a 
petition for postconviction relief since a person who is incompe-
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tent cannot knowingly and intelligently waive his right to have the 
court determine his capacity to stand trial. See Pate v. Robinson, 
383 U.S. 375 (1966). The petitioner who asserts his incompe-
tence for the first time in a petition for postconviction relief, 
however, has the heavy burden of demonstrating with facts that 
he was not competent at the time of trial. The mere fact that he 
can document a history of mental health problems or show that 
counsel could have framed a defense of incompetence, but chose 
not to do so, does not in itself entitle a petitioner to a new trial 
under our postconviction rule. Glick v. State, 286 Ark. 133, 689 
S.W.2d 559 (1985); Dudley v. State, 285 Ark. 160, 685 S.W.2d 
170 (1985). 

Petitioner contends that he has a long history of irrational 
behavior, delusions and psychotic behavior dating back to his 
service in World War II. He states that he was on a psychiatric 
ward during the service and later was incarcerated in psychiatric 
facilities while in state prisons. He says that he discussed a stay in 
Ft. Roots, a mental health facility, with a Veterans Administra-
tion psychiatrist on the day of the crime. A report by another VA 
psychiatrist made after the crime recommended a thirty-day 
commitment to the Arkansas State Hospital for evaluation. (The 
VA doctor noted in his report that psychosis was doubtful.) 

161 None of this history was brought to the attention of the 
trial court on the issue of petitioner's competence to stand trial. 
He did ask that the VA doctor's recommendation of an evaluation 
be included in the record and further requested a mental 
examination before sentencing, but he never argued that he was 
incompetent to stand trial. To the contrary, petitioner sought and 
was granted leave to proceed as co-counsel. The record contains 
many instances where petitioner took an active part in his trial in 
a manner which strongly indicates that he was rational and 
capable of understanding the proceedings and assisting in his 
defense. In light of petitioner's extensive role at trial and his 
failure to provide any even slightly convincing evidence that he 
was incompetent, his allegation that the trial court should have 
ordered a hearing on his competence does not warrant an 
evidentiary hearing. 

Petition dismissed.
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PURTLE, J., not participating.


