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1. LIMITATION OF ACTIONS — ACTION FOR BATTERY MUST BE
BROUGHT WITHIN ONE YEAR. — Ark. Stat. Ann. § 37-201 (Supp.
1985) requires that an action for battery be brought within one year
after the cause of action accrues.

2. LIMITATION OF ACTIONS — WHEN STATUTE OF LIMITATIONS BEGINS
TO RUN — GENERAL RULE — LIMITATION PERTAINING TO BATTERY.
— As a general rule, a statute of limitations does not begin to run
until the tort is complete, and a battery is complete upon physical
contact, even though there is no observable damage at the point of
contact.

3. LIMITATION OF ACTIONS — BATTERY — PLAINTIFF CANNOT WAIT
UNTIL COMPLETE EXTENT OF INJURIES ARE KNOWN. — A prospec-
tive battery plaintiff cannot wait until the complete extent of her
injuries are known before bringing suit; this would seriously
interfere with one policy reason for having a statute of limitations,
the purpose of which is to encourage the prompt filing of claims by
allowing no more than a reasonable time within which to make a
claimso a defendant is protected from having to defend an action in
which the truth-finding process would be impaired by the passage of
time.

4. LIMITATION OF ACTIONS — CAUSE OF ACTION ACCRUES WHEN
INJURY BY WRONGDOER IS KNOWN. — Once a prospective plaintiff
knows she has been injured by a wrongdoer, her cause of action has
accrued and the statute of limitations begins to run.

Appeal from Pulaski Circuit Court, Sixth Division; David B.
Bogard, Judge; affirmed.

W. Edward Tarvin, for appellants.

Macom, Moorhead, Green & Henry, by: J. W. Green, Jr.,
for appellee.

DaviD NEWBERN, Justice. The question presented in this
appeal is whether the statute of limitations began to run when the
battery was allegedly committed or when the extent of resulting
injuries was discovered. We hold it began to run when the tort was
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allegedly committed, and thus the judge was correct in dismissing
the action. :

{1] Margaret McEntire had silicone implants placed in her
breasts in 1978. She was, at that time, married to the appellee.
Her complaint alleged that in 1982 she was severely beaten by the
appellee, and the battery caused an implant to burst, leak, and
result in serious permanent injury, although it was unbeknownst
to her until later. Margaret thereafter was divorced from the
appellee and married J. A. McEntire, III. She alleged she
discovered the extent of her injury from the 1982 battery through
surgery performed August 27, 1984. The appellants’ complaint
seeking damages for personal injury for Margaret and for loss of
consortium for J. A. McEntire, I11, was filed on February 4, 1985.
The action was dismissed because Ark. Stat. Ann. § 37-201
(Supp. 1985) requires that an action for battery be brought
within one year after the cause of action accrues.

1. The Appellants’ Argument

The appellants contend the statutory one-year period did not
begin to run until the extent of the injury from the battery became
known. In support of this proposition they cite the four cases we
now discuss. '

Uriev. Thompson, 337 U.S. 163 (1949), is cited as perhaps
being the first case to use the time-of-discovery rule to determine
when a cause of action accrues for purposes of applying a statute
of limitations. There a worker’s cause of action was held to have
accrued when the fact of his injury, i.e., the contraction of
silicosis, became known to him.

In Raymondv. Eli Lilly & Co.,371 A.2d 170 (N.H. 1977),
the plaintiff alleged that use of an oral contraceptive manufac-
tured by Lilly had caused optical hemorrhages which resulted in
her becoming legally blind. She did not learn the cause of the
hemorrhages until more than six years (the limitations period)
had passed. In an opinion answering a question of New Hamp-
shire law certified by the United States Court of Appeals for the
First Circuit, Chief Justice Kenison reviewed many products
liability cases with respect to statutes of limitations and the time-
of-discovery rule. His concise statement was:

We believe that the proper formulation of the rule and the
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one that will cause the least confusion is the one adopted by
the majority of the courts: A cause of action will not accrue
under the discovery rule until the plaintiff discovers or in
the exercise of reasonable diligence should have discovered
not only that he has been injured but also that his injury
may have been caused by the defendant’s conduct.

In U.S. v. Kubrick, 444 U.S. 111 (1979), a Federal Tort
Claims Act case, the claimant alleged that neomycin had been
negligently prescribed as a remedy for his infected leg and had
caused him to lose his hearing. The Supreme Court held the cause
of action accrued when the claimant learned not just of his injury
and its cause, but when he further was given reason to suspect or
learned from another doctor that the prescribing doctor had been
negligent. The Federal Tort Claims Act limitation provision thus
may be tolled for a period even longer than Chief Justice
Kenison’s opinion provided with respect to a New Hampshire
statute of limitations. '

None of these cases deals with the situation with which we
are confronted. Here the appellant, Margaret McEntire, knew
she had been battered. Her complaint described the attack as
“willful, intentional and barbarous.” She obviously knew by
whom she had been struck and that she was injured. Her only
alleged lack of knowledge was as to the extent of her injuries.

The appellants’ final citation is Everhart v. Rich’s, Inc., 229
Ga. 798, 194 S.E.2d 425 (1972). In that case the plaintiffs had
purchased fiberglass draperies which disintegrated over a long
period placing fiberglass particles in their home environment and
causing illness. The Georgia Supreme Court held that, where the
alleged wrong is breach of a duty to warn of a hazardous product,
the cause of action does not accrue until an injury is ascertainable.
. The opinion points out that in such a case the tort will be regarded
as continuing until eliminated, for example, by warning of the
hazard. The appellants in the case now before us ask us to hold
that the continuing leakage of the breast implant after the alleged
battery is analogous to the disintegration of the draperies. We
decline to do so. The continuing tort theory in Everhartv. Rich’s,
Inc., supra, was used to support tolling the statute of limitations
until injury, as opposed to its extent, was ascertained. The
Georgia court’s opinion distinguishes facts similar to those before
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us:

On a tort claim for personal injury the statute of
limitation generally begins to run at the time damage
caused by a tortious act occurs, at which time the tort is
complete. In such cases the true rule in this State was
expressly recognized to the effect that in an action for
personal injuries the statute of limitation commences at
the time the damage or injury is actually sustained. In such
torts, where the injury is occasioned by violent external
means, the result of the previous violation of a duty, no
problem arises in fixing the date and time when the statute
begins to run.

2. The Arkansas Cases

In Field v. Gazette, 187 Ark. 253, 59 S.W.2d 19 (1933), a
linotype operator alleged his employer had negligently failed to
provide a safe workplace resulting in his contracting lead poison-
ing. Within three years (the limitations period) of going to work
for the defendant, the plaintiff knew he had the malady because
he had some sores on his feet resulting in amputation of a toe and
ultimately a foot. The disease progressed, resulting in even more
extensive leg amputations, more than three years after he became
aware of having the disease. We held the statute of limitations
began to run when the injuries were sustained “ ‘although their
results may not be then fully developed,” ” quoting 130 R.C.L. §
30, p. 765 (1917).

In Faulknerv. Huie, 205 Ark. 332, 168 S.W.2d 839 (1943),
the plaintiff alleged in 1941 that as a result of a 1935 automobile
accident he had lost his hearing in one ear. He contended he did
not learn of this injury until after the applicable three-year
statute of limitations had run. Citing and quoting § 899 c. of the
Restatement of Torts, we held the statute began to run when the
accident occurred because a battery or negligently inflicted
personal injury “ ‘. . . is complete upon physical contact even
though there is no observable damage at the time of contact.’ ”
205 Ark. at 335, 168 S.W.2d at 840. We distinguished two
nuisances cases, C., R. I. & P. Ry. Co. v. Humphreys, 107 Ark.
330,155S.W.127(1913),and Brownv. Arkansas Central Power
Co., 174 Ark. 177, 294 S.W. 709 (1927), saying that when a
landowner uses his land in a way that is not unlawful but which
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later results in injury toanother, the causes of action accrue when
the injury is perceived or could reasonably be ascertained by the
plaintiff. We also distinguished the medical malpractice case in
which a foreign object is left in the surgical patient’s body,
pointing out that a physician has a duty to disclose such
misconduct and each day it continues constitutes a “fraudulent
concealment.” The latter situation is now governed by a statutory
limitations exception. Ark. Stat. Ann. § 34-2616 (Supp. 1985).

3. Conclusion

'[2-4] The comment in Restatement of Torts, Second, § 899
c. (1965), says as a general rule a statute of limitations does not
begin to run until the tort is complete, and that a *“battery is
complete upon physical contact, even though there is no observa-
ble damage at the point of contact.” When the battery in this case
allegedly occurred, Margaret McEntire knew the tort had
occurred, knew who the perpetrator was, knew she was injured, at
least to some extent, and she knew of the causal relationship
between the battery and her injury. If we were to hold that a
prospective battery plaintiff could wait until the complete extent
of her injuries was known, it would seriously interfere with one
policy reason for having a statute of limitations. The purpose of a
statute of limitations is to encourage the prompt filing of claims
by allowing no more than a reasonable time within which tomake
a claim so a defendant is protected from having to defend an
action in which the truth-finding process would be impaired by
the passage of time. Zeleznick v. U.S., 770 F.2d 20 (3rd Cir.
1985), citing U.S. v. Kubrick, supra. The possible effects of any
injury may be as limitless as the ripples in a lake into which a stone
has been cast. Lines have to be drawn. Once a prospective plaintiff
knows she has been injured by a wrongdoer her cause of action has
accrued. She is in a position to investigate the extent of the injury
and to present evidence of its present and probable future extent.
If the cause of action is for battery, it must be brought within the
one-year statutory period.

Affirmed.

PURTLE, J., not participating.




