558

SHAVER v. VOWELL [288
Cite as 288 Ark. 558 (1986)

Jeff SHAVER and Eileen SHAVER, Husband and
Wife, v. Mark VOWELL

85-325 707 S.W.2d 772

Supreme Court of Arkansas
Opinion delivered April 21, 1986

APPEAL & ERROR — SUFFICIENCY OF EVIDENCE — STANDARD OF
REVIEW. — An appellate court does not reverse the verdict of a jury
if there is substantial evidence to support it.

EVIDENCE — CREDIBILITY & WEIGHT TO BE GIVEN TESTIMONY

" MATTER FOR JURY — APPELLATE REVIEW. — The weighing of fault

is peculiarly a jury function and, where there is negligence by all
parties, the appellate court will rarely disturb that weighing.
APPEAL & ERROR — EVIDENCE VIEWED IN LIGHT MOST FAVORABLE
TO APPELLEE — AFFIRMANCE IF SUPPORTED BY SUBSTANTIAL
EVIDENCE. — The appellate court views the evidence in the light
most favorable to appellee and will not reverse the jury’s finding
where, as here, there is substantial evidence to support it.
JUDGMENT — VERDICT FOR DAMAGES BASED ON CONFLICTING
EVIDENCE — STANDARD OF REVIEW. — Where a jury returns a
verdict for substantial damages on conflicting evidence, a judgment
entered thereon will not be disturbed on appeal even though the
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evidence would have sustained a verdict for a greater amount.

Appeal from Madison Circuit Court; Paul Jameson, Judge;
affirmed.

Curtis E. Hogue, for appellants.
Davis, Cox & Wright, by: Constance G. Clark, for appellee.

RoBERT H. DUDLEY, Justice. This appeal is from a jury
verdict in a suit over a car wreck. We affirm the jury verdict.

Appellant, Eileen Shaver, was driving her automobile on
rain-slickened Highway 68 near Marble when a truck suddenly
stopped in front of her. She was unable to stop her car without
hitting the rear of the truck. Close behind, appellee, Mark
Vowell, was unable to stop his car and ran into the rear of
appellant’s vehicle. The jury found that appellee was 80% at fault
and appellant was 20% at fault. Damages of $5,718.00 were
awarded which resulted in a judgment of $4,574.86, after
deducting the 20%.

Appellant first contends that there was insufficient evidence
to support a finding that she was at fault to any degree as
compared to the fault of appellee. She maintains that any
negligence on her part in “tapping” the truck in front of her has no
bearing on the issue of negligence because that accident was
already over when appellee ran into the rear of her car. However,
there was substantial evidence that the sequence of events could
be viewed as one whole occurrence which was partially occa-
sioned because she was following the truck in front of her too
closely, or was traveling too fast, or did not stop her car soon
enough.

[1-3] We do not reverse the verdict of a jury if there is
substantial evidence to support it. Shelton v. Firestone Tire &
Rubber Co., 281 Ark. 100,662 S.W.2d 473 (1983). The weighing
of fault is peculiarly a jury function and, where there is negligence
by all parties, we will rarely disturb that weighing. Harrell
Motors, Inc. v. Flanery, 272 Ark. 105, 612 S.W.2d 727 (1981).
Since, on appeal, we view the evidence in the light most favorable
to appellee, we will not reverse the jury’s finding that appellant
was 20% at fault.

Appellants’ next point for reversal is that the jury verdict
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was inadequate. The argument merits only limited discussion.
Appellant contends that the amounts awarded for the elements of
medical expenses and lost income were inadequate, and the jury
should have awarded damages for pain and suffering.

[4] The evidence on the elements of damage for medical
expenses and lost income was in conflict, and where a jury returns
a verdict for substantial damages on conflicting evidence, a
judgment entered thereon will not be disturbed on appeal even
though the evidence would have sustained a verdict for a greater
amount. Pickett Lake Farms v. Sullivan, 245 Ark. 709, 434
S.W.2d 88 (1968).

The jury made no award for pain and suffering experienced
in the past by appellant, Eileen Shaver. With respect to that
element of damage, it is important to note that she testified that
by the time the police arrived at the accident scene she felt no pain
and did not believe she was really hurt. In fact, Mrs. Shaver told
the investigating police officer that she was not injured. She did
not seek medical treatment until four weeks after the accident,
and was then treated by Dr. Box, a medical doctor, only one time.
Dr. Box did not testify. She later went to Dr. Sevcik, a chiroprac-
tor, but she had not seen him in a year and a half. She admitted at
trial, and the jury obviously observed, that she could move her
head freely upand down and to the side. She testified that the only
medication she had ever taken for the pain was Tylenol, and that
she only took it “sometimes.” This evidence was sufficient to
create serious doubt in the jury’s mind as to whether appellant,
Eileen Shaver, truly experienced pain and suffering sufficient to
entitle her to an award of damages.

Affirmed.

PURTLE, J., not participating.




