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1. CoOSTS —FILING FEE REQUIRED — APPEAL TO CIRCUIT COURT FROM
INFERIOR COURT. — Act 333 of 1977 does require a filing fee for
“initiating a cause of action” in circuit court by entering an appeal
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from an inferior court.

2. APPEAL & ERROR — NO ADVISORY OPINIONS ISSUED. — The
supreme court.does not explore academic questions or render
advisory opinions.

3. CONSTITUTIONAL LAW — RIGHT TO JURY TRIAL — REQUIRING
FILING FEE TO APPEAL TO CIRCUIT COURT TO GET JURY TRIAL —
RIGHT TO JURY TRIAL NOT IMPINGED. — The fact that appellant
must pay a filing fee to appeal from an inferior court conviction to
the circuit court in order to get a jury trial, does not impinge upon
appellant’s right to a jury trial; the fee is not imposed because
appellant wants a jury trial, but is simply a filing fee that is collected
no matter how appellant is tried.

Appeal from Pope Circuit Court; John S. Patterson J udge
affirmed.

Young & Finley, by: James K. Young, for appellant.

Steve Clark, Att’y Gen., by: Randel K. Miller, Asst. Att’y
Gen., for appellee.

GEORGE ROSE SMiTH, Justice. This is an effort by the
appellant Neeley to avoid paying a filing fee for appealing to the
circuit court from a misdemeanor conviction in the municipal
court. We agree with the circuit judge’s ruling that a fee must be
paid.

Neeley was convicted of a misdemeanor by the Pope County
municipal court. When he tried to appeal to the circuit court, the
circuit clerk demanded a filing fee. Neeley first sought a writ of
mandamus to compel the clerk to accept the appeal without a
filing fee. When that petition was resisted, Neeley, who does not
assert indigency, paid the fee and asked the circuit court for a
declaratory judgment sustaining his contention that no filing fee
was due. Neeley’s appeal from a declaration that the fee must be
paid comes to us under Rule 29(1)(a) and (c). '

Neeley first argues that the applicable statute, Act 333 of
1977, does not require the fee. When, however, the statute is read
as a whole and in the light of its predecessor, it is almost too clear
for argument that the filing fee is required.

Before the 1977 act was passed, the pertinent statute
enumerated about 60 different fees to be charged by the circuit
clerk, some as small as ten or fifteen cents. See the compiler’s note
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to Ark. Stat. Ann. § 12-1710 (Repl. 1979). Section 2 of the 1977
act reduced that long list to 14 larger and more generalized fees.
§ 12-1710.

Section 1 of the 1977 act established a uniform advance fee
to be charged by circuit clerks for “initiating a cause of action” in
the circuit court, no part of the fee being refundable. § 12-1710.2.
Section 1 goes on to provide that if “a cause of action” in the
circuit court becomes unusually lengthy and the filings become so
voluminous that the advance fee proves inadequate, an additional
fee may be assessed for each additional filing, in accordance with
the new schedule. One of the 14 enumerated fees is ““[f]or
entering each appeal from inferior court, $15.00.”” § 12-1710(h).

[1] Neeley argues that filing an appeal from municipal
court is not “initiating a cause of action” in the circuit court, but
the statute clearly indicates otherwise. That is, the same section
of the statute states that if “a cause of action” becomes so lengthy
as to require more fees than are covered by the advance fee, then
additional charges may be made. The legislature evidently used
“cause of action” to mean a case. Furthermore, one of the specific
fees now covered by the advance fee is that for an appeal from an
inferior court. Hence the judge was right in holding that the
advance fee must be paid in this instance.

[2] Neeley also argues that even if he can be charged with
court costs if convicted, the fee should be refunded if he is
acquitted. That objection is premature, for Neeley may not in
fact be acquitted. It is not our practice to explore academic
questions or render advisory opinions.

[3] Neeley’sfinal argument is that since he is entitled under
the Constitution to a jury trial, he cannot be charged a fee for
__demanding that constitutional protection. The fee is not being
imposed because Neeley wants a jury trial. It is simply a filing fee
that is collected no matter whether he is tried by a jury or by the
judge or even if the prosecution ends without any trial at all.
Neeley is admittedly not an indigent and therefore has no claim to
anexemption from the payment of filing fees for services rendered
by the circuit clerk. His undoubted right to a jury trial is totally
irrelevant to his refusal to pay the fee imposed by law for the
circuit clerk’s services.
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Affirmed.
PURTLE, J., not participating.
NEWBERN, J., dissents.

DaviD NEWBERN, Justice, dissenting. Ark. Const. art. 2, §
10 provides, in part: “In all criminal prosecution, the accused
shall enjoy the right to a speedy and public trial by impartial
jury. . . .” Ark.Stat. Ann. § 22-737 (Repl. 1962) provides flatly
that there shall be no jury trials in municipal courts. We can
justify not permitting jury trials in municipal courts because the
right to a trial by jury may be exercised by a person tried in
municipal court by lodging an appeal in the circuit court where
the case will be tried de novo, Ark. Stat. Ann. § 44-509 (Rep.
1977), Ark. Stat. Ann. § 22-707 (Repl. 1962), and a jury trial
may be had as a matter of right, Johnstonv. City of Pine Bluff,
258 Ark.346,525S.W.2d 76 (1975), unless it is waived. See Ark.
R. Crim. P. 31.2.

Although it is not uncommon to assess the costs of criminal
proceedings against one found guilty, and § 44-509 requires it in
the case of an appeal from municipal to circuit court, I know of no
law requiring a criminal defendant to pay a filing fee other than
Ark. Stat. Ann. § 12-1710.2 (Supp. 1985) as interpreted by the
majority opinion in this case. In my view, appeal to the circuit
court by a criminal defendant seeking a jury trial should not be
regarded as “initiation” of an action there, and thus Ark. Stat.
Ann. § 12-1710.2 (Supp. 1985) should not apply. The action is
initiated in the municipal court by the state. As stated above, our
constitution requires the state to give the accused a jury trial.
When the accused asserts that right the state can only afford it in
circuit court. We should, therefore, regard the circuit court
action as if no previous trial had occurred, Johnston v. City of
Pine Bluff, supra, and we should not impose a premium on the
right to a jury trial.

I would interpret § 12-1710.2 as not requiring a filing fee. If
it cannot be so interpreted, I consider it to be an unconstitutional
imposition on the right to trial by jury in a criminal prosecution.
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Therefore, 1 respectfully dissent.




