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1. PERJURY — WHAT CONSTITUTES. — A person commits perjury if in 
any official proceeding he makes a false statement under oath, 
knowing it to be false. 

2. CRIMINAL LAW — GUILTY PLEAS — IMPRISONMENT. — The only 
position the state assumes when it imprisons individuals under pleas 
of guilty is that they have made an informed and voluntary plea to 
the charges, after a full explanation of the consequences of their act. 

3. CRIMINAL LAW — GUILTY PLEA — DEFENDANT'S SUBSEQUENT 
CLAIM THAT HE LIED — EFFECT. — To enforce the sentences 
imposed upon a guilty plea does not give rise to estoppel when a 
defendant subsequently claims he lied at the guilty plea hearing. 

4. ESTOPPEL — DEFENSE OF ESTOPPEL NOT READILY AVAILABLE 
AGAINST STATE — ELEMENTS WHICH MUST BE PRESENT. — The 
defense of estoppel is not readily available against the state; there
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are four essential elements which must be present: 1) the party to be 
estopped must know the facts; 2) he must intend that his conduct 
shall be acted on or must so act that the party asserting the estoppel 
had a right to believe it is so intended; 3) the latter must be ignorant 
of the facts; and 4) he must rely on the former's conduct to his 
injury. 

5. PERJURY — INCONSISTENT STATEMENTS — PROOF OF INCONSIS-
TENCY IS EVIDENCE THAT ONE STATEMENT IS FALSE. — Ark. Stat. 
Ann. § 41-2604 (Repl. 1977) provides that proof of the inconsis-
tency of statements shall be evidence that one statement is false; it 
relieves the state of the necessity of proving which statement is false, 
since both cannot be true. 

6. CRIMINAL LAW — RETRACTION OF FALSE STATEMENT DURING 
PROCEEDING IS DEFENSE TO PROSECUTION FOR PERJURY — RE-
TRACTION MUST BE MADE BEFORE MATTER IS PRESENTED TO TRIER 
OF FACT. — Ark. Stat. Ann. § 41-2606 (Repl. 1977) provides that if 
an accused has retracted a false statement during the course of the 
same official proceeding, it is a defense to a prosecution for perjury; 
however, the retraction must be made before the subject matter of 
the official proceeding is submitted to the ultimate trier of fact, and, 
when a circuit judge accepts the guilty pleas and enters judgment, it 
is then too late to retract. 

7. CRIMINAL LAW — PROCEEDING ENDING WITH ACCEPTANCE OF 
GUILTY PLEAS — HEARING ON PLEA WITHDRAWAL NOT PART OF 
SAME PROCEEDING. — Where a proceeding ended with the accept-
ance of guilty pleas, a hearing on plea withdrawal is not a part of the 
same proceeding. 

8. CRIMINAL LAW — ATTEMPT TO WITHDRAW GUILTY PLEA IS NOT A 
WITHDRAWAL — ONLY COURT CAN GRANT. — An attempt to 
withdraw a plea of guilty does not operate as a withdrawal, which 
only the court can grant, and, hence, Rule 410, Unif. R. Evid., does 
not come into play. 

9. JURY — REQUEST FOR EXHIBITS IN JURY ROOM — MATTER WITHIN 
DISCRETION OF TRIAL JUDGE. — Whether to send exhibits to the 
jury room when requested by the jury was an issue within the 
discretion of the trial judge. 

Appeal from Pulaski Circuit Court, Fourth Division; John 
Langston, Judge; affirmed. 

John Wesley Hall, Jr., for appellants. 

Steve Clark, Att'y Gen., by: Joel 0. Huggins, Asst. Att'y 
Gen., for appellee. 

STEELE HAYS, Justice. This appeal questions the legality of
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Ark. Stat. Ann. § 41-2604 (Repl. 1977), which permits the state 
to prove perjury by introducing conflicting statements without 
having to prove which statement is false. 

Appellants, Sherman Dwight Brown and Leon Larry Smith, 
were first convicted on pleas of guilty to five charges of aggravated 
robbery and theft by receiving. They later filed motions to 
withdraw their guilty pleas pursuant to A.R.Cr.P. Rule 26, 
alleging they were innocent, that their pleas were coerced by 
threats of life sentences if they went to trial, and that they were 
denied effective assistance of counsel. 

At a hearing on the Rule 26 motions appellants testified that 
they had lied at the hearing on their guilty pleas when they 
testified they had committed the crimes, their pleas were volun-
tary, and they were satisfied with their attorneys. The motions 
were denied and the denials were affirmed on appeal. 

[111 On October 24, 1984, appellants were charged with the 
violation of Ark. Stat. Ann. § 41-2602 (Repl. 1977), which 
provides that a person commits perjury if in any official proceed-
ing he makes a false statement under oath, knowing it to be false. 
The charges were based on the conflicting testimony given by 
appellants at the guilty plea hearing and at the Rule 26 hearing. 
The jury returned a verdict of guilty and, as habitual offenders, 
appellants were given sentences of twenty-three years each, to 
run concurrently with the sentences already being served. They 
have appealed. We affirm the judgment. 

Five points of error are presented: the trial court should not 
have overruled a motion to dismiss the information because it 
charged perjury in the disjunctive; should not have denied a 
motion for a directed verdict because of retractions by the 
appellants during the same official proceeding; should not have 
admitted testimony concerning the guilty pleas because of 
privilege, should not have denied the jury access to exhibits 
during deliberations and should not have given an improper 
instruction to the jury. We will deal with the arguments in the 
order raised. 

[2-4] Appellants submit that by keeping them in prison the 
state impliedly affirms the truth of the statements given at the
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guilty plea hearing and that the state should be estopped from 
charging perjury in the disjunctive where the jury is not required 
to find which statement is false. The argument has a veneer of 
logic, but in reality the only position the state assumes when it 
imprisons individuals under pleas of guilty is that they have made 
an informed and voluntary plea to the charges, after a full 
explanation of the consequences of their act. To enforce the 
sentences imposed upon a guilty plea does not give rise to estoppel 
when a defendant subsequently claims he lied at the guilty plea 
hearing. We have held the defense of estoppel is not readily 
available against the state and that four essential elements must 
be present: 1) the party to be estopped must know the facts; 2) he 
must intend that his conduct shall be acted on or must so act that 
the party asserting the estoppel had a right to believe it is so 
intended; 3) the latter must be ignorant of the facts; and 4) he 
must rely on the former's conduct to his injury. See Foote's Dixie 
Dandy, Inc. v. McHenry, 270 Ark. 816, 607 S.W.2d 323 (1980) 
and AP&L v. Arkansas Public Service Commission, 275 Ark. 
164,628 S.W.2d 555 (1982). Some of those elements are plainly 
lacking here: the state has taken no position on which the 
appellants have relied to their detriment, nor can it be said the 
appellants are ignorant of the facts. 

[5] To adopt appellant's argument would effectively nullify 
Ark. Stat. Ann. § 41-2604 (Repl. 1977), which expressly permits 
the state to proceed as it did in this case. The statute provides that 
proof of the inconsistency of the statements shall be evidence that 
one such statement is false. It relieves the state of the necessity of 
proving which statement is false, since obviously both cannot be 
true. Given the presumption of constitutionality, we find nothing 
remiss in the statute. Gibbs v. State, 255 Ark. 957, 504 S.W.2d 
719 (1974).

II 

[6, 71 Ark. Stat. Ann. § 41-2606 includes a provision that if 
an accused has retracted a false statement during "the course of 
the same official proceeding," it is a defense to a prosecution for 
perjury. Appellants urge that the hearing on their guilty pleas and 
the hearing on their motions to withdraw their guilty pleas were 
the "same official proceeding" and, thus, they retracted their 
false statements when they told the truth at the Rule 26 hearing.
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We reject the argument. Ark. Stat. Ann. § 41-2606(1)(b), (c) 
requires retraction in the same proceeding and "before the 
subject matter of the official proceeding was submitted to the 
ultimate trier of fact." When the circuit judge accepted the guilty 
pleas and entered judgment, it was then too late to retract. While 
§ 41-2606(2) provides that separate stages of the same case shall 
be deemed to have been made in the course of the same 
proceeding, we do not consider the hearing on plea withdrawal to 
be part of the same proceeding when the previous phase ended 
with the acceptance of the guilty pleas. To hold otherwise would 
be inconsistent with the purpose of the perjury statute. See 
generally Commentary to § 41-2602 and see also, § 41-2606(3). 

III 

Nor do we find merit in the argument that Uniform Evidence 
Rule 410 and A.R.Cr.P. 25.4 render the appellants' guilty pleas 
privileged. Rule 410 reads: 

Evidence of a plea later withdrawn, of guilty, or admission 
of the charge, or nolo contendere, or of an offer so to plead 
to the crime charged or any other crime, or of statements 
made in connection with any of the foregoing withdrawn 
pleas or offers, is not admissible in any civil or criminal 
action, case, or proceeding against the person who made 
the plea or offer. 

[8] The simple answer is that an attempt to withdraw a plea 
of guilty does not operate as a withdrawal, which only the court 
can grant, and hence, the rule does not come into play. This 
provision is intended to protect an accused who has been permit-
ted to withdraw a plea of guilty in accordance with A.R.Cr.P. 25 
from having his guilty plea used against him as an admission 
against interest when he is tried on those same charges. It has no 
relevance to this case. As appellants tacitly concede, if their 
proposition were to prevail, there could be no perjury charges 
dependent on testimony at a guilty plea hearing. That was not the 
intent of Rule 410.

I V 

[9] Appellants next contend the trial court erred when the 
jury sent a note from the jury room asking, " [I)] uring what time
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period was Mr. Smith on the medication, Triavil?" The defense 
asked that the exhibits be sent to the jury because the answer 
could have been found in one of the exhibits. The trial judge 
declined to do so and told the jury it would have to rely on the 
evidence previously presented. Appellants concede that this issue 
falls within the trial judge's discretion, but they believe his denial 
was an abuse of discretion. We disagree that his action was 
beyond the bounds of discretion. 

V 

The remaining point concerns a jury instruction which 
appellants say should not have been given. The instruction told 
the jury in effect that conflicting statements made in the same 
proceeding, if found to have occurred, constituted evidence of 
perjury. We need not answer the assertion that the instruction 
amounted to a comment on the evidence, as the record reflects 
that no such instruction was given.1 

The judgment on the sentences is affirmed. 

PURTLE, J., not participating.


