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Opinion delivered March 24, 1986 

1 . CRIMINAL PROCEDURE — RECORDS SHOW ENTITLEMENT TO NO 
RELIEF. — WRITTEN FINDINGS REQUIRED. — Ark. R. Crim. P. Rule 
37.3(a) provides that if the motion and the files and records of the 
case conclusively show that the prisoner is entitled to no relief, the 
trial court shall make written findings to that effect, specifying any 
parts of the files or records that are relied upon to sustain the court's 
findings. 

2. CRIMINAL PROCEDURE—BURDEN OF PROVING INEFFECTIVE ASSIS-
TANCE OF couNsEL.--Appellant has the burden of showing that the 
advice he received from his attorney was not within the range of 
competence demanded from attorneys in criminal cases. 

3. APPEAL & ERROR—EVALUATION OF CLAIMS OF INEFFECTIVE ASSIS-
TANCE OF COUNSEL—TWO PART Strickland TEST.—When a con-
victed defendant complains of the ineffectiveness of counsel's 
assistance, the defendant must show (1) that the counsel's represen-
tation fell below an objective standard of reasonableness and (2) 
that there is a reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding would have been
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different. 
4. CRIMINAL PROCEDURE—"PREJUDICE" REQUIREMENT IN PROVING 

INEFFECTIVE ASSISTANCE OF COUNSEL.—In order to satisfy the 
"prejudice" requirement, part two of the Strickland test, the 
defendant must show that there is a reasonable probability that, but 
for counsel's errors, he would not have pleaded guilty and would 
have insisted on going to trial. 

5. CRIMINAL PROCEDURE—FAILURE TO ALLEGE NECESSARY 
PREJUDICE IN AN INEFFECTIVE ASSISTANCE OF COUNSEL 
CLAIM.—Because the petitioner failed to allege the kind of 
"prejudice" necessary to satisfy the second half of the Strickland 
test, the trial court did not err in declining to hold a hearing on 
petitioner's ineffective assistance of counsel claim. 

6. APPEAL & ERROR—REVIEW OF MOTION FOR CONTINUANCE.—The 
denial of a motion for continuance rests in the sound discretion of 
the trial court and the supreme court does not reverse absent an 
abuse of that discretion. 

7. CRIMINAL PROCEDURE—GUILTY PLEA—INQUIRY INTO FACTUAL 
BASIS.—Ark. R. Crim. P. Rule 24.6 provides: "The court shall not 
enter judgment upon a plea of guilty or nolo contendere without 
making such inquiry as will establish that there is a factual basis for 
the plea; this rule is mandatory. 

8. CRIMINAL PROCEDURE—GUILTY PLEA—INQUIRY INTO FACTUAL 
BASIS OF PLEA—TRIAL COURT SHOULD INQUIRE DIRECTLY.—The 
trial court should comply with Ark. R. Crim. P. Rule 24.6 by 
making a direct inquiry of the defendant as to the factual basis for 
his plea. 

Appeal from Crawford Circuit Court; David Partain, 
Judge; affirmed. 

Person & VanWinkle, by: J. Randolph Shock, for appellant. 

Steve Clark, Att'y Gen., by: Connie Griffin, Asst. Att'y 
Gen., for appellee. 

JACK HOLT, JR., Chief Justice. Appellant filed an Ark. R. 
Crim. P. Rule 37 motion to vacate his negotiated pleas of guilty to 
three counts of delivery of a controlled substance, one count of 
conspiracy to commit theft of property, and one count of driving 
while intoxicated. In his petition, appellant alleged that his guilty 
pleas were not knowingly, intelligently or voluntarily entered 
because he was denied effective assistance of counsel and was 
coerced by the trial court's denial of his motion for continuance. 
In addition, he claims the court erred by not establishing a factual
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basis for his guilty pleas. The trial court, without a hearing, issued 
written findings of fact based on the files and record, denying 
postconviction relief. We find that the trial court's decision was 
not clearly against the preponderance of the evidence and affirm. 
Our jurisdiction is pursuant to Sup. Ct. R. 29(1)(e). 

[11] Rule 37.3(a) provides that "[i] f the motion and the files 
and records of the case conclusively show that the prisoner is 
entitled to no relief, the trial court shall make written findings to 
that effect, specifying any parts of the files or records that are 
relied upon to sustain the court's findings." 

[2] Appellant contends his guilty plea was not entered 
intelligently and voluntarily and with the advice of competent 
counsel. He therefore has the burden of showing that the advice 
he received from his attorney was not within the range of 
competence demanded from attorneys in criminal cases. Thomas 
v. State, 277 Ark. 74, 639 S.W.2d 353 (1982). 

[3] In Strickland v. Washington, 466 U.S. 668 (1984), the 
U.S. Supreme Court adopted a two-part standard for evaluating 
claims of ineffective assistance of counsel. It provides: (1) 
"[w] hen a convicted defendant complains of the ineffectiveness of 
counsel's assistance, the defendant must show that the counsel's 
representation fell below an objective standard of reasonable-
ness" and (2) " [t] he defendant must show that there is a 
reasonable probability that, but for counsel's unprofessional 
errors, the result of the proceeding would have been different." In 
Hill v. Lockhart,— U S. 106 S. Ct. 366 (1985) the two-part 
Strickland v. Washington test was made applicable to challenges 
to guilty pleas based on ineffective assistance of counsel. 

[4] In the context of guilty pleas, the Supreme Court stated 
in Hill: 

[I] n order to satisfy the "prejudice" requirement [part two 
of Strickland], the defendant must show that there is a 
reasonable probability that, but for counsel's errors, he 
would not have pleaded guilty and would have insisted on 
going to trial. 

This court stated in Crockett v. State, 282 Ark. 582, 669 
S.W.2d 896 (1984), "A defendant whose conviction is based upon 
a plea of guilty normally will have difficulty proving any prejudice
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since his plea rests upon his admission in open court that he did 
the act with which he is charged." 

[5] The prejudice requirement has not been met in this 
instance. We do not find it necessary to determine whether there 
may have been ineffective assistance on the part of counsel 
because the petitioner's allegations are insufficient to satisfy the 
Strickland requirement of "prejudice". See also, Welch v. State, 
283 Ark. 281, 675 S.W.2d 641 (1984), rehearing denied. Like-
wise, the record and files do not support the proposition that under 
any circumstance the petitioner would have pled not guilty and 
insisted on going to trial, nor does petitioner allege any special 
consideration that might support this conclusion. Because the 
petitioner fails to allege the kind of "prejudice" necessary to 
satisfy the second half of the Strickland test, the trial court did 
not err in declining to hold a hearing on petitioner's ineffective 
assistance of counsel claim. 

The appellant also claims that his guilty pleas were not 
voluntarily entered because he was coerced by the trial court's 
denial of his motion for continuance. The appellant does not 
challenge the merits of the denial of his motion for continuance. 
Rather, he argues it was a coercive factor in his decision to plead 
guilty. Appellant maintains that, because of the denial, he either 
had to go to trial with an unprepared attorney or plead guilty. 

[6] The denial of a motion for continuance rests in the 
sound discretion of the trial court and we do not reverse absent an 
abuse of that discretion. Clark v. State, 260 Ark. 479, 541 
S.W.2d 683 (1976). Here the record demonstrates the appellant 
had eleven months to secure counsel and prepare for trial, and the 
trial court found that appellant had retained counsel until about a 
month before the trial date. At that time, appellant notified the 
court that his attorney was no longer representing him and that he 
would like time to hire a new attorney. The court contacted 
appellant to see if he had secured representation and told him that 
a public defender could be appointed for him. Subsequently a 
public defender was appointed. 

We agree with the trial court that the record illustrates that 
any delay in obtaining counsel was caused by appellant. This fact, 
coupled with appellant's election to plead guilty rather than go to 
trial, renders this argument meritless.
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Appellant's final contention is that the court erred in its 
failure to establish a factual basis for his guilty pleas. 

[7] Ark. R. Crim. P. Rule 24.6 provides: "The court shall 
not enter a judgment upon a plea of guilty or nolo contendere 
without making such inquiry as will establish that there is a 
factual basis for the plea." This rule is mandatory. Reed y. . State, 
276 Ark. 318, 635 S.W.2d 472 (1982); Irons v. State, 267 Ark. 
469, 591 S.W.2d 650 (1980). 

Appellant signed a written plea statement indicating that he 
understood the charges against him and the consequences of 
pleading guilty, that his plea had not been induced by any 
"promises or threats", that he realized the trial judge would 
decide what his sentence would be if he pled guilty, and that he 
had discussed the plea agreement with his attorney and was 
satisfied with his attorney's advice. The last four lines of the plea 
agreement, just above the petitioner's signature, read: "I have 
read everything in this paper including my lawyer's certificate 
below. I understand what is being told me, what my rights are, 
and the questions that have been asked. My answer is 'yes' to all 
questions. I know what I am doing and am voluntarily pleading 
guilty because I am guilty as charged." 

In reviewing this plea statement with the appellant and, in 
particular, the sentencing aspects, the following scenario 
occurred: 

THE COURT: Now, is this in accordance with your 
understanding with Mr. Marquette as to what the State 
would recommend if you should enter your plea? 

MR. JONES: Yes, sir. 

THE COURT: Again, that's the Court would sentence 
you to ten years and suspend four of that on each of the 
charges. 

Has anyone promised you anything other than a ten year 
sentence before your suspended, if you should enter your 
plea? 

MR. JONES: No, sir. 

THE COURT: Certainly, you are aware of your right to
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have a trial by a Jury if you should so wish? 

MR. JONES: Yes. 

THE COURT: Has there been any threats or coercion or 
force of any kind to induce you to enter your plea before 
this Court? 

MR. JONES: No, sir. 

THE COURT: Is there a factual basis for the plea? 

MR. JONES: Yes, sir, in each case. 

THE COURT: Mr. Marquette, are you satisfied that there 
is a factual basis? 

MR. MARQUETTE: Yes, sir. 

Thereafter, the appellant interposed a plea of guilty to each 
case, by voicing his plea of guilty, the case number, the general 
nature of the charge in each case, and the date of the charge. 
After the appellant's declarations, the court stated the sentence 
upon each charge and then asked appellant: "Now, is that in 
accordance with your understanding, Wendell, as to what the 
sentence the court would impose if you should enter your pleas?" 
Appellant replied, "Yes, sir." The court then imposed the 
judgment and sentence. 

Under these circumstances, we find that the trial court 
substantially complied with Rule 24.6. See Shipman v. State, 261 
Ark. 559, 550 S.W.2d 454 (1977). 

[g] Although we find the trial court in substantial compli-
ance with Rule 24.6, this court has observed a growing trend 
among trial judges to make casual and indirect inquiry as to the 
factual basis for pleas. Inasmuch as Rule 24.5 requires the trial 
Court to address the defendant personally to determine whether or 
not any force or threats, or any promises apart from the plea 
agreement were used to induce the plea, the trial court could, and 
should, comply with Rule 24.6 by continuing a direct inquiry of 
the defendant as to the factual basis for his plea. This would, for 
all practical purposes, eliminate problems of compliance with this 
rule requiring inquiry as to the factual basis for a plea. 

Nevertheless, the record conclusively shows that this peti-
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tioner is not entitled to a hearing on any issue raised in his motion. 
Affirmed. 

PURTLE, J., not participating.


