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1. LIMITATION OF ACTIONS — EXTENSION OF TIME AFTER NONSUIT. — 

If any action shall be commenced within the time prescribed, and 
the plaintiff therein suffers a nonsuit, or after a verdict for him the 
judgment be arrested, or after judgment for him the same be 
reversed on appeal or writ of error, such plaintiff may commence a 
new action within one year after such nonsuit suffered or judgment 
arrested or reversed. [Ark. Stat. Ann. § 37-2221 

2. STATUTES — EXTENSION OF TIME TO FILE CLAIM AFTER NONSUIT 

LIBERALLY INTERPRETED. — Ark. Stat. Ann. § 37-222 and its 
predecessors have a long history of liberal interpretation. 

3. LIMITATION OF ACTIONS — ONE YEAR PERIOD IN WHICH TO SUE 
AFTER NONSUIT STARTS AFTER ULTIMATE RECOURSE IN FEDERAL 

COURT. — Given the remedial nature of Ark. Stat. Ann. § 37-222 
and the court's liberal previous interpretations of it, the supreme 
court will not require that a litigant who is seeking certiorari from 
the U.S. Supreme Court file an action in one of our courts while his 
petition is pending just to preserve his right under § 37-222. 

4. LIMITATION OF ACTIONS — EXTENSION OF TIME AFTER NONSUIT —
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WHEN ONE YEAR PERIOD BEGINS TO RUN. — A claimant is 
permitted to take advantage of his ultimate recourse in the federal 
system before concluding he has indeed suffered nonsuit and 
initiating the one year period within which he must file his claim in 
an Arkansas court or forever lose the right to have the merits of it 
adjudicated here. 

Appeal from Crittenden Circuit Court; Gerald Pearson, 
Judge; reversed and remanded. 

N. Alan Lubin, for appellant. 

Spears, Sloan, Johnson & Coleman, and Barrett, Wheatley, 
Smith & Deacon, for appellees. 

DAVID NEWBERN, Justice. The question in this case is 
whether Ark. Stat. Ann. § 37-222 (Supp. 1985) permits filing a 
claim in an Arkansas court more than one year after a "nonsuit 
suffered" in federal court was affirmed, and rehearing denied, by 
the United States Circuit Court of Appeals but less than one year 
after certiorari was denied in the case by the U. S. Supreme 
Court. We hold the action may be maintained and thus we reverse 
the trial court's decision that the Arkansas filing came too late. 

The appellant, a long-time member of the appellee hospital's 
staff, was placed on a one-year probation as a staff member 
resulting from a hospital decision reached in a disciplinary 
hearing. In 1981 the appellant filed an action in the U. S. District 
Court alleging he was injured by the imposition of the probation 
and was thus entitled to recover for violation of his civil rights 
pursuant to 42 U.S.C. § 1983 as well as pursuant to various 
pendant state claims arising under Arkansas law. Finding a lack 
of state action to support the § 1983 claim, and thus necessary 
failure of federal jurisdiction of the pendant state claims, the 
district court dismissed the action. The Eighth U. S. Circuit 
Court of Appeals affirmed on August 9, 1983, and denied 
rehearing September 16, 1983. The appellant sought a writ of 
certiorari from the U. S. Supreme Court, and it was denied 
February 21, 1984. 

[1] The appellant filed his state court action, based on the 
same claims he pursued in the federal court, on December 19, 
1984. The statutes of limitations applicable to the appellant's 
claims had not run when he began his federal court actions. By the
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time the federal proceedings came to an end, however, the 
statutes of limitations had run, and thus the appellant's only 
possible basis for arguing a timely filing in the Crittenden County 
Circuit court is § 37-222 which provides: 

If any action shall be commenced within the time 
respectively prescribed in this Act, or in Act 511 of 1979 
[§§ 34-2801-34-2807], or in Act 709 of 1979 [ §§ 34- 
2613-2620] , or in any other Act, and the plaintiff therein 
suffer [suffers] a nonsuit, or after a verdict for him the 
judgment be arrested, or after judgment for him the same 
be reversed on appeal or writ of error, such plaintiff may 
commence a new action within one (1) year after such 
nonsuit suffered or judgment arrested or reversed. Pro-
vided, if after judgment for plaintiff the same be reversed 
on appeal or writ of error, and said cause is remanded for 
another trial, the mandate shall be taken out and filed in 
the court from which the appeal is taken within one (1) 
year from rendition of the judgment of reversal otherwise, 
said cause shall be forever barred; and if the cause of such 
action survive to his heirs or survive to his executors or 
administrators; they may in like manner commence a new 
action or take out a mandate within the time allowed such 
plaintiff. 

The appellees argue the case in federal court ended when the 
court of appeals affirmed the district court, and certainly no later 
than the denial of rehearing. The appellant contends he still had a 
chance for federal relief until certiorari was denied, and thus his 
state court filing was within one year of his having suffered 
nonsuit in the federal courts. 

[2] Our statute and its predecessors have a long history of 
liberal interpretation. In State Bank v. Magness, 11 Ark. 343 
(1850), this court described the purpose of the statute as follows: 

The next alleged variance is that the judgment in the 
replication is described as a judgment of non-suit, whilst 
that offered in evidence is a judgment of dismissal. This 
involves a construction of the act under which the plaintiff 
claims to except his case of the general provisions of the 
limitation law. The legislature has said that when suit shall 
be commenced and the plaintiff shall suffer a non-suit he
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may renew his action within twelve months from the time 
of such non-suit. Was it the object of the legislature by this 
act to favor suitors who elected to take a non-suit to the 
exclusion of suitors, who for other cause should have their 
suits dismissed from court without having had their rights 
litigated and who might as well renew their actions as if 
non-suit had been taken? If so it is difficult to perceive from 
what motive or consideration. On the other hand it is quite 
apparent that the intention of the framers of the act was to 
secure that class of suitors from loss who, from causes 
incident to the administration of the law, are compelled to 
abandon their present action, whether by their own act or 
the act of the court, when either would leave them a cause 
of action, yet undetermined, by giving them a reasonable 
time in which to renew such action. 

Other expansive interpretations of the statute, not directly 
relevant here, include: Eades v. Joslin, 219 Ark. 688, 244 S.W.2d 
623 (1951); Fox v. Penson, 182 Ark. 936, 34 S.W.2d 459 (1930); 
Walker v. Peay, 22 Ark. 103 (1860); and State Bank v. Fowler 
and Pike, 14 Ark. 159 (1853). 

In Young v. Garrett, 212 Ark. 693, 208 S.W.2d 189 (1948), 
the question was whether the nonsuit was suffered when a U. S. 
court of appeals affirmed and denied rehearing adversely to the 
plaintiff, and we held that it was. There, however, the plaintiff did 
not seek a writ of certiorari, but succeeded in getting the circuit 
court to remand the case to the district court to permit him to 
amend his pleading. The district court held it lacked the authority 
to permit amendment, and the circuit court affirmed that holding 
as well. We said the plaintiff could not bring his action in an 
Arkansas court because more than a year had elapsed since the 
first affirmance. We pointed out that everything done in the 
federal courts after the first affirmance was a nullity and said: 

But wording of the Act does not justify belief that it 
was the legislative purpose to so liberalize this gratuity that 
irrespective of adverse judicial decisions in a given case 
that the controversy in that jurisdiction had been termi-
nated, a period of one year would yet remain while courts 
were reaffirming what had already been explicity held. 

That language does not apply here. The claimant before us now



374	LIJMN V. CRITTENDEN MEMORIAL HOSP.	[288 
Cite as 288 Ark. 370 (1986) 

has not sought or obtained a redetermination in the U. S. district 
court or court of appeals other than by orderly procedural steps. 
We can hardly say his petition to the U. S. Supreme Court was a 
nullity of the sort we encountered in Young v. Garrett, supra. 

A similar situation arose in Wheeler v. Wallingsford, 229 
Ark. 576, 317 S.W.2d 153 (1958), where the plaintiff filed a 
transitory action in Pulaski County but served the defendant in 
Union County. This court held the service was improper and 
issued a writ of prohibition to the Pulaski County Circuit Court. 
Some six months after prohibition was ordered, the plaintiff 
"took a nonsuit" in his Pulaski County action. He contended that 
although the statute of limitations had run, he had one year from 
the time he was granted "nonsuit" to bring his action in 
accordance with § 37-222. We held the year began to run when 
the writ of prohibition issued. We said the writ terminated the 
Pulaski County action "just as effectively as it could be done." 
Thus, there was no action remaining in which a nonsuit could 
legitimately be taken. At that time it was held that an action was 
not commenced until the complaint was filed and the summons 
placed in the hands of the proper sheriff. Goodyear Tire & 
Rubber Co. v. Meyer, 209 Ark. 383, 191 S.W.2d 826 (1945). Cf. 
Ark. R. Civ. P. 3. Therefore, no action could have been com-
menced in Pulaski County within the statute of limitations or 
within the one-year period prescribed in § 37-222. The plaintiff's 
"nonsuit" was, as the attempted amendment in Young v. Garrett, 
supra, a nullity. It was taken in a nonexistent lawsuit. 

[3, 4] We are aware of holdings that a U. S. circuit court of 
appeals affirmance is the final result when there is no right of 
appeal to the U. S. Supreme Court. See, e.g., Glick v. Ballentine 
Products, 397 F.2d 590 (8th Cir. 1968). However, if certiorari 
had been granted by the U. S. Supreme Court in this case, all 
must concede the federal court action would not have been over. 
Given the remedial nature of § 37-222 and our liberal previous 
interpretations of it, we will not require that a litigant who is 
seeking certiorari from the U. S. Supreme Court file an action in 
one of our courts while his petition is pending just to preserve his 
right under § 37-222. The petition for certiorari to the U. S. 
Supreme Court must be filed within ninety days after entry of 
judgment or decree. 28 U.S.C. § 2101(c). Therefore, rather than 
giving a claimant an open-ended method of preserving the one
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year to which he may be entitled under § 37-222, this decision 
permits him to take advantage of his ultimate recourse in the 
federal system before concluding he has indeed "suffered non-
suit" and initiating the one-year period within which he must file 
his claim in an Arkansas court or forever lose the right to have the 
merits of it adjudicated here. 

The trial court's decision dismissing the appellant's claim 
pursuant to Ark. R. Civ. P. 12(b)(6) is reversed, and the case is 
remanded for further proceedings. 

Reversed and remanded. 

PURTLE, J., not participating.


