
388	 MCGUIRE V. STATE
	

[288 
Cite as 288 Ark. 388 (1986) 

Randy McGUIRE v. STATE of Arkansas

CR 85-207	 706 S.W.2d 360 

Supreme Court of Arkansas 

Opinion delivered March 24, 1986 

[Rehearing denied April 28, 1986.1 

1. EVIDENCE — USE OF VIDEOTAPED DEPOSITIONS IN CASE OF SEXUAL 
OFFENSES AGAINST CHILDREN. — Ark. Stat. Ann. § 43-2036 (Supp. 
1985) authorizes the use of videotaped depositions in cases of sexual 
offenses against children under the age of seventeen years. 

2. STATUTES — DETERMINING CONSTITUTIONALITY. — A statute 
protects a person's right to substantive due process if it advances a 
compelling state interest and it is the least restrictive method 
available to carry out this interest. 

3. INFANTS — DUTY OF STATE TO PROTECT CHILDREN FROM SEXUAL 
CRIMES. — The state has an interest in the general welfare of 
children, and one of the most obvious duties is to protect children 
from sexual crimes against which children are virtually defenseless. 

4. CRIMINAL LAW — PROTECTION OF MINORS AGAINST SEXUAL ABUSE 
— STATUTE PROVIDING PROTECTION TO AGE SEVENTEEN NOT 
SHOWN TO BE ARBITRARY. — An eleven-year-old victim of sexuar 
abuse easily fits into the category of a minor who should be 
protected by law, and it has not been demonstrated that the age 
limit of seventeen provided in the statute is arbitrary in this case. 

5. CRIMINAL LAW — SEXUAL ABUSE OF CHILDREN — STATUTE 
PERMITTING ADMISSION OF DEPOSITIONS OF CHILDREN PROTECTS 
RIGHTS OF WITNESS AND DEFENDANT. — Ark. Stat. Ann. § 43-2036 
(Supp. 1985) provides the least restrictive means of carrying out the 
state's interest in protecting children who are victims of sexual 
abuse by protecting them from testifying in court about a personal, 
traumatic, and devastating experience, while, at the same time, it 
protects the defendant's basic constitutional rights by requiring, 
after good cause is shown, that the videotaped deposition be taken 
before the judge, the prosecuting attorney, the defendant, and his 
attorney, and that examination and cross-examination be permit-
ted in accordance with the Uniform Rules of Evidence. 

6. CONSTITUTIONAL LAW — STATUTE PERMITTING ADMISSION OF 

* Purtle, J., not participating.



ARK.]	 MCGUIRE V. STATE
	

389

Cite as 288 Ark. 388 (1986) 

TESTIMONY OF SEXUALLY-ABUSED CHILDREN BY DEPOSITION NON-
DISCRIMINATORY. — Ark. Stat. Ann. § 43-2036 (Supp. 1985) does 
not discriminate against defendants charged with sexual offenses; it 
only applies to sexual offenses against children, and it affords due 
process because it only applies in situations where the state has a 
compelling interest and uses the least restrictive means of protect-
ing that interest. 

7. CRIMINAL PROCEDURE — VIDEOTAPED DEPOSITIONS IN CRIMINAL 
CASES NOT PER SE UNCONSTITUTIONAL — MUST BE AUTHORIZED BY 
STATUTE. — The use of depositions in criminal cases is more 
carefully scrutinized than in civil cases, but such use is not per se 
unconstitutional; videotaped depositions are permissible only when 
authorized by statute. 

8. CRIMINAL PROCEDURE — STATUTE AUTHORIZING USE OF VIDEO-
TAPED DEPOSITIONS IN SEXUAL ABUSE CASES — JURY HAS OPPORTU-
NITY TO DETERMINE CREDIBILITY. — Ark. Stat. Ann. § 43-2036 
(Supp. 1985), which authorizes the use of videotaped depositions in 
cases of sexual offenses against children, is useful in alleviating 
stress on the children and does not deprive the jury of the 
opportunity of determining the victim's credibility. 

9. CONSTITUTIONAL LAW — RIGHT TO CONFRONT WITNESS — RIGHT 
PRESERVED IN VIDEOTAPED DEPOSITION. — Ark. Stat. Ann. § 43- 
2036 (Supp. 1985) does not violate the confrontation clause of the 
U. S. Constitution, which is generally interpreted as the right to 
cross-examine a witness; the statute requires face-to-face confron-
tation between the victim, the defendant, and his attorney at the 
time the deposition is taken, and provides the opportunity for cross-
examination of the victim by the defendant. 

10. STATUTES — VAGUENESS — HOW TO AVOID. — TO avoid being 
vague under due process standards, a statute must give a person of 
ordinary intelligence fair notice that his comtemplated conduct is 
forbidden and it must not be so vague and standardless that it leaves 
judges free to decide, without any legally fixed standards, what is 
prohibited and what is not on a case-by-case basis. 

11. CRIMINAL PROCEDURE — STATUTE PERMITTING ADMISSION OF 
DEPOSITION OF SEXUALLY-ABUSED CHILD IS PROCEDURAL, NOT 
PENAL. — The statute permitting the admission of a deposition of a 
sexually-abused child in lieu of testimony at trial is not a penal but a 
procedural statute. 

12. STATUTES — FLEXIBILITY AND REASONABLE BREADTH PERMISSIBLE. 
— Flexibility and reasonable breadth in a statute are permissible, 
rather than meticulous specificity or great exactitude, so long as its 
reach is clearly defined in words of common understanding. 

13. WORDS & PHRASES — "GOOD CAUSE" — FACTORS TO BE CONSID-
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ERED IN DETERMINING. — In determining what is "good cause" to 
allow a child to testify by deposition in a sexual abuse case, factors 
to be considered include the circumstances surrounding the offense, 
the child's age, and the potential harm to the child. 

14. WORDS & PHRASES — "GOOD CAUSE" — STATUTE USING PHRASE 
NOT UNCONSTITUTIONALLY VAGUE. — The words "good cause" 
form a common legal phrase, and, since specificity is not an absolute 
requirement, the statute allowing the use of videotaped testimony of 
a sexually-abused child where good cause is shown for its use is not 
unconstitutionally vague. 

15. EVIDENCE — "GOOD CAUSE" FOR ALLOWING ADMISSION OF VIDEO-
TAPED DEPOSITION — WHAT CONSTITUTES. — The testimony of 
grandparents that the child could be seriously harmed if forced to 
appear before a jury and testify about sexual abuse substantiated 
the trial judge's decision that it was in the best interest of the child to 
allow the videotaped deposition. 

16. WITNESSES — RIGHT TO COMPEL ATTENDANCE OF WITNESSES — 
APPEARANCE BY VIDEOTAPED DEPOSITION MEETS REQUIREMENT. — 
A statute permitting the testimony of a witness by videotaped 
deposition did not violate a defendant's right to compel the 
attendance of witnesses, where the witness in question was present 
at the trial by deposition rather than in person, and the rights to 
cross-examination and confrontation were satisfied at the time the 
deposition was taken. 

Appeal from Sebastian Circuit Court, Fort Smith District; 
Don Langston, Judge; affirmed. 

John W. Settle, by: J. Fred Hart, Jr., for appellant. 

Steve Clark, Att'y Gen., by: Charles R. Lucas, for appellee. 

DARRELL HICKMAN, Justice. The question on appeal is 
whether it is unconstitutional for the state to use a videotaped 
deposition of a child who has been raped and play it for the jury 
rather than call the child as a witness at trial. Our statute 
permitting such videotaped depositions is constitutional, and the 
use of the videotaped deposition in this case was proper. 

Randy McGuire is the step-father of the victim, an 11 year 
old girl. While she lived with her mother and McGuire, she was 
raped. She then moved in with her grandparents. After seeing a 
film at school on sexual abuse, the child told a classmate about the 
sexual abuse she had experienced. The classmate told her mother, 
who called the school's principal, who in turn called the police.
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Fran Hall, a police specialist in these matters, interviewed the 
child. On the basis of that interview, McGuire was arrested, 
convicted and sentenced to 10 years imprisonment. 

Before trial the state filed a motion requesting the use of a 
videotaped deposition of the child in lieu of her testimony before 
the jury. In his response, McGuire raised several constitutional 
issues. At the hearing on the motion, the victim's grandparents 
testified that the child is under a psychologist's care; she is bashful 
and embarrassed about the incidents; she no longer wants to go 
anywhere; she is easily upset; and she has changed schools. The 
grandparents believed it would be best to use the videotaped 
deposition, because the child would feel ridiculed if she appeared 
before the jury. The trial judge granted the motion, and the 
deposition was taken. 

1 Our statute which authorizes the use of videotaped 
depositions in cases of sexual offenses against children is Ark. 
Stat. Ann. § 43-2036 (Supp. 1985). It states: 

In any prosecution for a sexual offense or criminal 
attempt to commit a sexual offense against a minor, upon 
motion of the prosecuting attorney and after notice to the 
opposing counsel, the court may, for a good cause shown, 
order the taking of a videotaped deposition of any alleged 
victim under the age of seventeen (17) years. The video-
taped deposition shall be taken before the judge in cham-
bers in the presence of the prosecuting attorney, the 
defendant and his attorneys. Examination and cross exam-
ination of the alleged victim shall proceed at the taking of 
the videotaped deposition in the same manner permitted at 
trial under the provisions of the Arkansas Uniform Rules 
of Evidence. Any videotaped deposition taken under the 
provisions of this Act [§§ 43-2035 - 43-2037] shall be 
admissible at trial and received into evidence in lieu of the 
direct testimony of the victim. However, neither the 
presentation nor the preparation of such videotaped depo-
sition shall preclude the prosecutor's calling the minor 
victim to testify at trial if that is necessary to serve the 
interests of justice. 

The six constitutional arguments raised by McGuire on appeal 
are without merit for the reasons stated.
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[2,3] 1. THE STATUTE VIOLATES SUBSTANTIVE 
DUE PROCESS BECAUSE THE AGE OF 17 IS ARBI-
TRARY AND THE STATUTE DISCRIMINATES 
AGAINST DEFENDANTS CHARGED WITH SEXUAL 
OFFENSES. A statute protects a person's right to substantive 
due process if it advances a compelling state interest and it is the 
least restrictive method available to carry out this interest. 
Thompson v. Arkansas Social Services, 282 Ark. 369, 669 
S.W.2d 878 (1984). The state has an interest in the general 
welfare of children, and one of its most obvious duties is to protect 
children from sexual crimes against which children are virtually 
defenseless. Other states have recognized the harm a child suffers 
as a victim of sexual abuse and protect the child from further 
trauma by allowing the child to testify out of court. State v. Vigil, 
711 P.2d 28 (N.M. App. 1985); State v. Sheppard, 197 N.J. 
Super. 411, 484 A.2d 1330 (1984); see also Ordway, Parent-
Child Incest: Proof at Trial without Testimony in Court by the 
Victim, 15 U. of Mich. Journal of Law Reform 131 (1981-1982). 

[4] The legislature has consistently protected children 
victimized by sexual offenses. See Ark. Stat. Ann. §§ 41-1803, 
1804, 1806-1808, 1810. The challenged statute, Ark. Stat. Ann. § 
43-2036 (Supp. 1985), applies to victims of sexual offenses under 
age 17. The victim in this case, 11 years old, easily fits into the 
category of a minor who should be protected by law. The 
appellant has not demonstrated that the age limit is arbitrary in 
this case. 

[s] This statute provides the least restrictive means of 
carrying out the state's interest in protecting children who are 
victims of sexual abuse. The statute protects the children from 
testifying in court about a personal, traumatic, and often devas-
tating experience. The statute protects the defendant's basic 
constitutional rights by requiring, after good cause is shown, that 
the videotaped deposition be taken before the judge, the prosecut-
ing attorney, the defendant and his attorney, and that examina-
tion and cross-examination be permitted in accordance with the 
Uniform Rules of Evidence. 

[6] The statute does not discriminate against defendants 
charged with sexual offenses; it only applies to sexual offenses 
against children. The statute affords due process, because it only
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applies to situations where the state has a compelling interest and 
uses the least restrictive means of protecting that interest. 

[79 81 2. THE STATUTE DENIED McGUIRE A 
RIGHT TO A TRIAL BY JURY. McGuire argues that the use 
of the deposition deprives the jury of the right to judge the victim's 
credibility. Although generally it may be the better practice for a 
witness to testify at trial, in many cases a videotape is the best 
substitute. King v. Westlake, 264 Ark. 555, 572 S.W.2d 841 
(1978). The use of depositions in criminal cases is more carefully 
scrutinized than in civil cases, but such use is not per se 
unconstitutional. Videotaped depositions are permissible only 
when authorized by statute. Russell v. State, 269 Ark. 44, 598 
S.W.2d 96 (1980). Ark. Stat. Ann. § 43-2036 authorizes the use 
of videotaped depositions in cases of sexual offenses against 
children, undoubtedly in recognition of the further stress testi-
mony at trial might cause the child. In this situation, videotaped 
testimony is useful and does not deprive the jury of the opportu-
nity of determining the victim's credibility. 

[9] 3. THE STATUTE DENIED McGUIRE THE 
RIGHT TO CONFRONT HIS ACCUSER OR WITNESSES 
AGAINST HIM. Our statute does not violate the confrontation 
clause which is generally interpreted as the right to cross-examine 
a witness. Ohio v. Roberts, 448 U.S. 56 (1980); Douglas v. 
Alabama, 380 U.S. 415 (1965). Some states have had problems 
with statutes or situations where the defendant was not present at 
the deposition for a face-to-face confrontation. Long v. State, 694 
S.W.2d 185 (Tex. App. 5 Dist. 1985); Powell v. State, 694 
S.W.2d 416 (Tex. App. 5 Dist. 1985); United States v. Benfield, 
593 F.2d 815 (8th Cir. 1979). Our statute requires face-to-face 
confrontation between the victim, the defendant and his attorney 
at the time the deposition is taken, and provides the opportunity 
for cross-examination of the victim by the defendant. The trial 
court followed the requirements exactly. The deposition was 
taken before the judge in chambers in the presence of the 
defendant, his attorney and the prosecuting attorney. McGuire 
had the opportunity to cross-examine the victim at that time. 

[10-113] 4. THE STATUTE IS VAGUE BECAUSE A 
COURT CAN ORDER A VIDEOTAPED DEPOSITION 
"FOR A GOOD CAUSE SHOWN." To avoid being vague



394	 MCGUIRE V. STATE
	 [288 

Cite as 288 Ark. 388 (1986) 

under due process standards, a statute "must give a person of 
ordinary intelligence fair notice that his contemplated conduct is 
forbidden and it must not be so vague and standardless that it 
leaves judges free to decide, without any legally fixed standards, 
what is prohibited and what is not on a case by case basis." 
Thompson v. Arkansas Social Services, supra; Davis v. Smith, 
266 Ark. 112, 583 S.W.2d 37 (1979). This is not a penal but a 
procedural statute. See Papachristou v. City of Jacksonville, 405 
U.S. 156 (1972); State v. Bryant, 219 Ark. 313, 241 S.W.2d 473 
(1951). Flexibility and reasonable breadth in a statute are 
permissible, rather than meticulous specificity or great exacti-
tude, so long as its reach is clearly defined in words of common 
understanding. Davis v . Smith, supra. The statute provides a 
reasonable rule of thumb to guide judges in determining whether 
a videotaped deposition is justified. Many factors can and should 
be considered in determining what is good cause. The circum-
stances surrounding the offense, the child's age, and the potential 
harm to the child would be a few of these factors. 

1114] McGuire contends that the statute is defective be-
cause it does not provide criteria for determining the "good 
cause" required to order a videotaped deposition. The words 
"good cause" form a common legal phrase, familiar to most 
people. Similar language has been upheld by other courts. See 
Walden v. Tulsair Beechcraft, Inc., 96 F.R.D. 34 (1982); Gerson 
v. Gerson, 148 N.J. Super. 194, 372 A.2d 374 (1977). Since 
specificity is not an absolute requirement, we find the statute is 
not unconstitutionally vague. 

11151 5. GOOD CAUSE WAS NOT SHOWN SO THE 
VIDEOTAPED DEPOSITION WAS NOT JUSTIFIED. The 
evidence substantiated the trial judge's decision that it was in the 
best interest of the child to allow the videotaped deposition. The 
testimony of the grandparents indicated that the child could be 
seriously harmed if forced to appear before a jury. We cannot say 
the trial court was clearly wrong in its decision. 

1116] 6. THE STATUTE VIOLATES McGUIRE'S 
RIGHT TO COMPEL ATTENDANCE OF WITNESSES. 
McGuire cites no authority for his argument, but essentially this 
same argument was made in his second and third points. The 
witness was present at the trial, but by deposition rather than live
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testimony. The rights to cross-examination and confrontation 
were satisfied at the time the deposition was taken. 

Other states have generally approved the use of videotaped 
depositions of young victims of sexual abuse. Those states 
answered similar constitutional arguments as we have answered 
them. State v. Sheppard, supra; State v. Vigil, supra. 

Affirmed. 

PURTLE, J., not participating.


