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1. APPEAL & ERROR — SUFFICIENCY OF THE EVIDENCE — STANDARD
OF REVIEW. — On appeal, the appellate court views the evidence in
the light most favorable to the appellee, and if there is any
substantial evidence at all to support a jury verdict, it must stand.

2. EVIDENCE — TESTIMONY OF WITNESSES — WEIGHT DETERMINED
BY JURY. — The weight to be given to the testimony by witnesses is
to be determined by the jury, rather than by the appellate court.

3. EVIDENCE — SUBSTANTIAL EVIDENCE — WHAT CONSTITUTES. — It
is enough to say that on appeal there is substantial evidence and that
the jury could have reached its verdict other than on pure

speculation.
4. NEGLIGENCE — FAILURE TO PROPERLY MAINTAIN ELEVATOR —
SUFFICIENCY OF EVIDENCE TO PROVE. — Where the plaintiff

testified that the elevator in which he was riding suddenly jumped or
fell from the fourth floor to just below the third floor and came toa
sudden halt, causing him to fall and resulting in injury to his coccyx,
and his testimony was supported by the testimony of his expert
witness who testified that because the drive sheave on the elevator
was worn, there was no traction with the five cables and that inertia
caused the car to move down faster and the safeties set, causing the
sudden stop, and further testified that the fact that the elevator had
slipped before and had gone below the ground floor should have
signaled the defendant, who had contracted to maintain the
elevator, that something was wrong, the evidence was substantial as
a matter of law in showing negligence on the part of the defendant,
there being no opinion evidence to refute the opinion evidence
“‘presented by-the plaintiff. - - ---— - - -

Appeal from Pulaski Circuit Court, Second Division; Perry
Whitmore, Judge; affirmed. C

Wright, Lindsey & Jennings, for appellant.

® Purtle, J., not participating.
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Gregory W. Harris and Tom Lienhart, for appellee. .

DARRELL HICKMAN, Justice. This is a suit against Otis
Elevator Company, which had a service contract on an old freight
elevator located at Minnesota Mining and Manufacturing Com-
panyin Little Rock. Terry Faulkner, an employee of 3M, claimed
he was injured when the elevator suddenly jumped or fell and
came to a sudden halt. The elevator was reported to have fallen
from the fourth floor to just past the third floor landing. A jury
awarded Faulkner $191,127. The only issue on appeal is whether
there is sufficient evidence of Otis’ negligence which was the
proximate cause of the accident. The jury found there was, and
we find no legal reason to set aside the verdict. ‘

Faulkner’s damage suit was based on expert testimony, the
testimony of a serviceman, and records of repair of the elevator.
The expert concluded that the faulty drive sheave, which should
have been repaired by Otis, was the cause of the fall, which, in
turn, set the safety brakes and suddenly stopped the elevator.

Essentially Otis’ defense was that the accident did not
happen as described, and if it did, there was no proof of any
negligence by Otis that was a cause of the accident. Otis argued
below and on appeal that if the accident was caused by a worn
drive sheave, the elevator would rise instead of fall. Otis offered
no expert testimony below on this question and asks us to hold that
because of logic and the law of physics there is no substantial
evidence to support the verdict.

- [1,2] We are not, of course, experts in the laws of physics
nor was the jury. Nor are we experts in the mechanics of
machinery. We are supposed to be experts in the law, and the law
is that on appeal we view the evidence in the light most favorable
to the appellees, and if there is any substantial evidence at all to
support a jury verdict, it must stand. E. I. DuPont de Nemours
" and Co. v. Dillaha, 280 Ark. 477, 659 S.W.2d 756 (1983). The
weight to be given to the testimony by witnesses is to be
determined by the jury, rather than by us. Union Lincoln
Mercury, Inc. v. Daniel, 287 Ark. 205, 697 S.W.2d 888 (1985).
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Bearing these rules in mind, we review the evidence.

No one witnessed the accident. Faulkner testified that he got
into the elevator sometime after 11 p.m. on the night of Septem-
ber 17, 1980, on the fourth floor, which is the top floor. He
intended to go to the basement to get a shovel. The elevator was
the type where the button switches must be pushed constantly to
move the elevator. He pushed the button to go down, and the
elevator suddenly jumped. Faulkner said he felt like it was going
too fast and had the sensation of falling; he threw up his arms and
saw sparks fly overhead. Suddenly it stopped. He fell, injuring his
coccyx. Over 30 minutes later his supervisor found him. The
elevator was stopped just below the third floor landing.

On appeal we have before us the testimony of Faulkner,
Faulkner’s expert witness, the records relating to the elevator, the
testimony of the 3M employee responsible for maintenance, the
servicemen who worked on the elevator before and after the
accident, and their supervisor. Certain facts were undisputed.
Otis had the service contract on this elevator since early 1976; it
provided for a maintenance call every two weeks. Normally Otis
made repairs after 3M approved them. The elevator was manu-
factured by Lee-Hoff and all agreed it was an old one. Service
calls and repairs had been frequent, but there was testimony that
this was not unusual for an old elevator used in a dusty
environment. Four months before the accident, Otis was notified
that the elevator had dropped two feet. Otis found no problem.
Five days before the accident the elevator was reported to have
gone below the bottom landing. A repairman testified that he
could not recall whether a problem was found but admitted that
such “slippage” could be caused by a worn drive sheave. Critical
inthe case is that as early as July 9, 1979, Otis had recommended
the drive sheave, which drives five cables and moves the elevator
up and down, be regrooved or replaced; it was badly worn. This
same recommendation was made in writing by Otis on July 1,
1980. We cannot say for certain whether this work was done or
not. It was Otis’ position at trial that Faulkner did not prove the
work had been approved by 3M, a necessary requirement before
work was done. However, there was ample circumstantial evi-
dence to prove that 3M routinely approved all of Otis’ recommen-
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dations and that the repair had not been made by the time of the
accident.

The governor, which controls the safety stops, had to be
repaired just before the accident. On September 8, an Otis
serviceman, Norman Beckman, removed the governor and 3M
replaced the shaft. The next day it was replaced and Beckman
said he recalibrated it. The governor is set to trip safeties if the
elevator goes too fast. It had to be removed a few days later
because Beckman had forgotten to have a hole drilled in the shaft
for a grease fitting. Beckman said he did not have to recalibrate
the governor when only the shaft was removed and replaced. The
“call back and repair” sheet reflected that problems were
reported to Otis some 19 times in the year and a half before the
accident and 11 times in the eight months after. There were
reports of the overload switch tripping, broken buttons, or simply
that the elevator would not run. Only about four weeks after the
accident, it was reported to Otis that the elevator was running
past the floor.

Bob Early, an elevator consultant, was qualified as an expert
for Faulkner. No objection was made to his qualification. He said
he first worked for Otis in 1947 when he was in college. He and his
father later founded an elevator maintenance and repair com-
pany. He then began his own elevator consulting firm. He did not
view the 3M elevator until 1984. His testimony was based on his
examination of the elevator and study of the records maintained
on the elevator. It was his opinion that when the accident occurred
there was a power surge which caused a jerk. Because the drive
sheave was worn, there was no traction with the five cables; inertia
caused the car to move down faster and the safeties set causing the
sudden stop. He said such surges were not uncommon and when
Faulkner saw the sparks overhead, it was the arcing of the motor
contacts which caused the surge. Early said the fact that the
elevator had slipped before and had gone below the ground floor
should have signaled Otis that something was wrong. How fast
and how far the car would go would depend on the circumstances,
including the car’s load and the counterweight. Early would not
concede that logic and physics dictate that if the sheave slipped,
the car would go up rather than down.




348 Ot1s ELEVATOR CO. v. FAULKNER [288
Cite as 288 Ark. 344 (1986)

Otis offered no expert to rebut Early’s testimony but did ask
the Otis supervisor his opinion about what would happen under
those circumstances. He said it was his experience that the car
would go up. There is evidence that the counterweight is heavier
than the elevator, but how much heavier we are not told. The
attorney for Otis merely asked Early to assume that the counter-
weight was 40% heavier. It was conceded by Otis’ witness that the
slippage of the elevator past the floor could have been caused by a
worn sheave, and that is somewhat inconsistent with the testi-
mony that the elevator would go up instead of down.

“In Otis Elevatorv. Robinson, 287 F.2d 62 (5th Cir. 1961), a
hotel employee was injured when the elevator dropped suddenly
from the 14th floor to the 8th floor. He heard a popping noise
overhead and hiad the sensation of excessive speed. Otis had the
maintenance contract. The court stated that the jury was entitled
to find that the accident happened exactly as the plaintiff said it
did. It also noted that it was inconsequential that the plaintiff
failed to prove specifically what was wrong with the elevator since
he proved that two similar incidents had happened and nothing
was found to be wrong. The court said a reasonable man could
infer there was a failure to exercise ordinary prudence in making
the repair.

In Otis Elevator Co. v. Jackson, 325 F.2d 260 (5th Cir.
1963), an elevator operator was injured when the elevator fell ata
rapid rate from the 8th floor to the pit of the shaft. The passengers
felt jerking and heard popping overhead. Otis had the mainte-
nance contract. The car had been reported as going to the bottom
limit at least twice before. An expert testified that there was a
malfunction causing the drive motor to overspeed. Otis’ position
was that there was nothing wrong with the elevator either before
or after the fall. The court stated that the jury could fairly infer
that the elevator was out of order and that the trouble was not
detected because of faulty inspection. These cases were based on
the legal theory that enough circumstantial evidence of negli-
gence existed to justify a finding of negligence by Otis which
caused the accidents.

[3,4] This case is based on more than circumstantial
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evidence. We have expert testimony that cannot be entirely
discounted. It is not inconceivable that the accident could have
happened as Early explained it. If we say it could not, then we
would be holding ourselves out as experts in physics and mechan-
ics and substituting our opinion when we have no basis or right to
do so. It would be too much to say that Early’s testimony was
totally incredible. This is not a case where the evidence is entirely
undisputed as it was in Grain Dealers Mut. Ins. Co.v. Porterfield,
287 Ark. 27, 695 S.W.2d 833 (1985). It is enough to say that on
appeal there is substantial evidence and that the jury could have
reached its verdict other than on pure speculation. Otis could
have easily countered such opinion testimony and demonstrated
clearly to the jury and to us on appeal, without question, that this
accident simply could not have happened as Early said it did. This
case was tried to a jury, decided on the basis of the evidence
presented, and we cannot say the evidence was not substantial as a
matter of law; it was.

Affirmed.

PURTLE, J., not participating.




