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CR 85-130	 704 S.W.2d 168 

Supreme Court of Arkansas 

Opinion delivered February 24, 1986 

1. CRIMINAL PROCEDURE — COLLATERAL ATTACK OF GUILTY PLEA — 
ISSUE IS WHETHER COUNSEL'S ADVICE WAS COMPETENT. — A 
defendant who pleads guilty upon the advice of counsel may not 
collaterally attack the voluntary and intelligent character of the 
guilty plea merely by demonstrating that some advice received from 
counsel was erroneous; rather, the question is whether counsel's 
advice was competent, taking into account the inherent uncertainty 
in advising a client about pleading guilty. 

2. CRIMINAL PROCEDURE — GUILTY PLEA — DEFENDANT NEED NOT 
BE ADVISED ABOUT PAROLE ELIGIBILITY. — The United States 
Constitution does not require the state to furnish the defendant with 
information about parole eligibility in order for the defendant's plea 
of guilty to be voluntary, and erroneous advice on parole eligibility 
does not automatically render a plea involuntary. 

3. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — GUILTY 
PLEA — PETITIONER MUST SHOW REASONABLE PROBABILITY THAT,
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BUT FOR COUNSEL'S ERRORS, HE WOULD NOT HAVE PLEADED 
GUILTY.— In trying to have his guilty plea vacated, petitioner must 
show a reasonable probability that, but for counsel's errors, he 
would not have pleaded guilty and would have insisted on going to 
trial. 

Appeal from Pulaski Circuit Court, Fifth Division; Jack L. 
Lessenberry, Judge; affirmed. 

Leslie R. Ablondi, for appellant. 
Steve Clark, Att'y Gen., by: Joel 0. Huggins, Asst. Att'y 

Gen., for appellee. 

ROBERT H. DUDLEY, Justice. Appellant was charged in 
1980 with first degree murder and with being an habitual 
offender, having at least four prior felony convictions. He entered 
into plea negotiations which culminated in his pleading guilty to 
second degree murder and being sentenced as an habitual 
offender to twenty years imprisonment, the minimum sentence 
for an habitual offender with four prior convictions. At the time 
appellant entered his plea he stated that he had been found guilty 
on four occasions. 

In 1984 appellant filed a petition in circuit court for a writ of 
mandamus seeking to vacate the plea. The court treated it as a 
petition under our post-conviction Rule 37. Petitioner contended 
that his attorney did not advise him that he was to be sentenced as 
an habitual offender and misinformed him as to his parole 
eligibility date. After a hearing at which both counsel and 
appellant testified, the trial court denied the petition. We affirm. 

Appellant's petition is based solely on the contention that 
counsel did not accurately explain to him when he would be 
eligible for parole. He does not contend that the trial court failed 
to comply with the requirements of A.R.Cr.P. Rule 24 which sets 
out the standards governing the court's receipt of a guilty plea. 
Nor does he contend that he was in fact not guilty. The public 
defender who represented him during the plea negotiations 
testified that he explained the effect of being sentenced as an 
habitual offender, but that he did not make it a practice to advise 
defendants about parole eligibility. 

111 9 21 The two-part test for challenging the effectiveness of 
counsel is set out in Strickland v. Washington, 466 U.S. 668
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(1984). The United States Supreme Court has held that the test 

applies to challenges to guilty pleas. Hill v. Lockhart, _ U.S.


106 S. Ct. 366 (1985). The first part of the test requires the 

petitioner to show that the counsel's representation was not 

within the range of competence demanded of attorneys in 

criminal cases. Hill y . Lockhart, supra; McMann v. Richardson,

397 U.S. 759 (1970). A defendant who pleads guilty upon the 

advice of counsel may not collaterally attack the voluntary and 

intelligent character of the guilty plea merely by demonstrating

that some advice received from counsel was erroneous; rather, the 

question is whether counsel's advice was competent, taking into

account the inherent uncertainty in advising a client about 

pleading guilty. The United States Constitution does not require

the state to furnish the defendant with information about parole 

eligibility in order for the defendant's plea of guilty to be 

voluntary, and erroneous advice on parole eligibility does not

automatically render a plea involuntary. Hill y . Lockhart, supra. 

[3] The second part of the Strickland test which the 
petitioner must satisfy is to show such prejudice resulting from 
counsel's errors that there is a "reasonable probability that, but 
for counsel's errors, he would not have pleaded guilty and would 
have insisted on going to trial." Hill v. Lockhart, _ U.S. 
106 S. Ct. at 370 (1985). 

Appellant did not satisfy the Strickland test. First, appel-
lant's counsel testified that he did not make it a practice to advise 
defendants about parole eligibility. As stated previously, there is 
no constitutional requirement for him to do so. Therefore, his 
action, or inaction, in that regard, did not fall outside the range of 
competence demanded of attorneys in criminal cases. Since the 
first part of the Strickland test was not met, it is not necessary to 
reach the second part. We conclude, however, that even if 
appellant had been able to satisfy the first part of the Strickland 
test, his allegations are not sufficient to satisfy the "prejudice" 
requirement of Strickland. See Strickland, supra. Appellant did 
not allege that he would have insisted on going to trial. Instead, 
his testimony was that there was "no telling" whether he would 
have pleaded guilty had he been informed about parole eligibility 
for habitual offenders. 

Affirmed.
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PURTLE, J., not participating.


