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1. OIL & GAS — PROCEEDS OF SALE OF OIL & GAS MUST BE PAID TO
ROYALTY OWNER WITHIN SIX MONTHS OF SALE. — Act 269, Ark.
Actsof 1981 [Ark. Stat. Ann. § 53-525 (Supp. 1981)], requires that
the proceeds derived from the sale of production from any oil or gas
well be paid to persons determined to be legally entitled thereto,
commencing no later than six months after the date of first sale.

2. OIL & GAS — TIME FOR COMMENCING PAYMENT OF ROYALTIES ~
LEGISLATIVE INTENT. — It was not the intent of the legislature in
enacting Act 269, Ark. Acts of 1981 [Ark. Stat. Ann. § 53-525
(Supp. 1981)], to give the gas producer the power to circumvent the
statute’s impact by the form and timing of his sales agreements with
third parties; consequently, the date of first sale could not be
delayed until the producer entered into a formal agreement with the
purchaser and received payment.

3. OIL & GAS — FAILURE TO COMMENCE PAYING ROYALTY OWNER
WITHIN SIX MONTHS OF SALE OF GAS — PENALTY PROPERLY
ASSESSED. — The penalty was properly assessed for appellant’s
failure to commence paying royalties to appellee within six months
of the first sale.

4. NOTICE — NOTICE THAT SUIT IS TO BE FILED — NO COMMON LAW
OBLIGATION REQUIRING SUCH NOTICE. — There is no common law
obligation to give notice to a defendant that suit is to be filed against
him in the absence of any statutory requirement or agreement
between the parties.

5. ATTORNEY & CLIENT — AWARD OF ATTORNEY’S FEES — DEFER-
ENCE TO TRIAL COURT’S SUPERIOR POSITION TO EVALUATE WORTH
OF SERVICES. — The appellate court defers to the trial judge’s
superior position to evaluate the worth of counsel’s services.

Appeal from Pope Circuit Court; John S. Patterson, Judge;
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affirmed.
Hardin, Jesson & Dawson, by: Rex M. Terry, for appellant.

Gardner, Gardner & Hardin, by: Stephen C. Gardner, for
appellee.

RONALD A. MAY, Special Justice. This is a suit by First
National Bank of Russellville to recover royalties, penalties and
attorney’s fees under an oil and gas lease given to TXO Produc-
tion Corporation. Shortly after suit was filed, TXO tendered
royalties, and this action continued only as one for penalties and
attorney’s fees. The Trial Court found for the bank and TXO
appealed. The case was transferred to this Court under Rule
29(1)(c) and (n). We are affirming the Trial Court.

[1] The penalties were assessed under Act 269 of 1981
(Ark. Stat. Ann. § 53-525), which reads as follows:

“A. The proceeds derived from the sale of oil or gas
production-from any oil or gas well shall be paid to persons
legally entitled thereto, commencing no later than six (6)
months after the date of first sale, and thereafter no later
than sixty (60) days after the end of the calendar month
within which subsequent production is sold. Such payment

_ is to be made to persons entitled thereto by the first
purchasers of such production. Provided, such purchasers
may remit to the persons entitled to such proceeds from
production semi-annually for the aggregate of six (6)
months’ accumulation of monthly proceeds of amounts less
than Fifteen Dollars ($15.00). As used in this Act, first
purchaser shall mean the first commercial purchaser after
completion of the well and shall not include purchasers of
oil or gas during initial testing prior to completion. Further
provided, that any delay in determining the persons legally
entitled to an interest in such proceeds from production
caused by unmarketable title to such interest shall not
affect payments to persons whose title is marketable.
Provided, however, that in those instances where such
proceeds cannot be paid because the title thereto is not
marketable, the purchasers of such production shall cause
all proceeds due such interest to earn interest at the rate of
eight percent (8%) per annum, until such time as the title
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to such interest has been perfected. Marketability of title
shall be determined in accordance with the then current
legally recognized real property law governing titles to oil
and gas interest. The first purchaser shall be exempt from
the provisions of this subsection and the owner of the right
to drill and to produce under an oil and gas lease or force
pooling order shall be substituted for the first purchaser
therein where the owner and purchaser have entered into
arrangements where the proceeds are paid by the pur-
chaser to the owner who assumes the responsibility of
paying the proceeds to persons legally entitled thereto.”
[The assessment of the penalty is in a separate subsection. ]

The oil and gas lease itself is not in evidence. However it is
undisputed that gas production on the well in question started in
early 1982. A portion of the gas was sold to Columbia Gas
Transmission Service and other portions were sold to Arkansas
Louisiana Gas Transmission Corporation. (ARKLA). It is undis-
puted that TXO assumed the obligation to pay royalties on gas
production to the bank.

Arkla began taking deliveries of gas from TXO’s well in
May, 1982, although it never formally executed a purchase
agreement until fifteen months later in August, 1983. TXO
contends, and we accept as true, that such delays are common in
the oil and gas industry. Proceeds from the sale of such gas from
TXO to Arkla were received by TXO on October 3, 1983, and the
royalties in question here were paid to the bank on November 10,
1983.

TXO contends that it paid the royalties within the six (6)
months contemplated by the statute because the time started to
run when TXO received its payment from Arkla. The bank
argues that TXO “sold” the gas to Arkla in May, 1982, when it
permitted Arkla to first begin taking deliveries of the gas.

The first portion of the statute isn’t very helpful in resolving
this question. Did the General Assembly intend that “the date of
first sale” meant the date a commercial purchaser executed a
purchase agreement (here August, 1983), or took delivery (here
May, 1982) or actually paid for the gas (here October, 1983)?

We don’t think the General Assembly intended, in passing
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this clearly remedial legislation, to put it in the power of a gas
producer to circumvent the statute’s impact by the form and
timing of his sales agreements with third parties.

Significantly, the last sentence of Ark. Stat. Ann. § 53-525A
seems to recognize that situations like this one would occur. That
sentence would substitute the gas producer (TXO) for the gas
purchaser (Arkla) where the producer had assumed responsibil-
ity of paying the proceeds “to persons legally entitled thereto.”

[2,3] The Trial Court made a finding that a sale occurred
in February, 1982. This was the date that Columbia first took
delivery of gas under its contract with TXO. Arkla took delivery
in May, 1982. In either instance, the payment to the bank came
much later than six (6) months after the date of first sale. We are
not prepared tosay that the date of first sale could be delayed until
TXO entered into a formal agreement with Arkla and received
payment. Accordingly, the penalty was properly assessed and the
case should be affirmed.

[4] Two other points deserve passing mention. TXO con-
tends that the bank never furnished notice that it intended to file
suit. There is no such requirement in Act 269 of 1981. TXO
contends that the oil and gas lease imposed a duty on the bank to
make such a demand. The lease was not in the record, however.
We are not prepared to announce that there is a common law
obligation to give such notice in the absence of any statutory
requirement or agreement between the parties.

[S]1 The remaining issue involves the award of attorney’s
fees. The Trial Court awarded $1,500.00. Evidence was intro-
duced by the bank’s attorneys reflecting forty-two (42) hours of
work at $75.00 per hour, the total amounting to $3,150.00. As in
many other cases coming before this Court, we defer to the trial
judge’s superior position to evaluate the worth of counsel’s
services. The bank has requested additional fees for work per-
formed in connection with this appeal, and we grant an additional
fee of $1,000.00.

Affirmed.
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PURTLE, J., not participating.




