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Supreme Court of Arkansas

Opinion delivered March 10, 1986 

1. DIVORCE — MARITAL PROPERTY — MILITARY RETIREMENT PAY. — 
Prospective military retirement pay is marital property. 

2. DIVORCE — DATE OF DETERMINATION OF MARITAL PROPERTY. — 
Ark. Stat. Ann. § 34-1214(A)(1) (Supp. 1985) clearly requires 
"distribution" of marital property at the time the divorce is entered; 
it was not an abuse of the chancellor's discretion to ascertain the 
extent of marital property and evaluate it as of that date as well. 

3. DIVORCE — DETERMINATION OF SPOUSE'S SHARE OF RETIREMENT 
PAY — PRE- AND POST-MARITAL ENHANCEMENT NOT DEDUCTED. — 
The trial court did not err in determining the spouse's share of 
appellant's retirement pay to be one-half of the number of years the 
couple were married divided by the number of years of service upon 
retirement, without including in his formula any deduction for pre-
and post-marital enhancement of appellant's overall retirement
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benefits. 

Appeal from Clark Chancery Court; J. Hugh Lookadoo, 
Chancellor; affirmed. 

B.W. Sanders, and Barber, McCaskill, Amsler, Jones & 
Hale, P.A., for appellant. 

No brief filed. 

DAVID NEWBERN, Justice. In this divorce appeal the appel-
lant raises three points with respect to the division of the parties' 
property. He contends the chancellor erred by (1) considering his 
potential military retirement pay as marital property, (2) treat-
ing as marital property items acquired after the parties separated, 
and (3) calculating the appellee's interest in the retirement pay 
on the basis of what the appellant will receive upon his retirement, 
thus giving the appellee the benefit of "enhancement" of his 
retirement pay which occurred before and after their marriage. 
By "enhancement" the appellant presumably means increases in 
the retirement pay which result from longevity and promotions. 
We find no merit in these arguments, and thus we affirm. 

1. Pension Is Marital Property 

[ 1] In Day v. Day, 281 Ark. 261, 663 S.W.2d 719 (1984), 
we recognized the error in Paulson v. Paulson, 269 Ark. 523, 601 
S.W.2d 873 (1980), which held a military retirement pension was 
not marital property. In Young v. Young, 288 Ark. 37, 701 
S.W.2d 374 (1986), we held clearly that prospective military 
retirement pay is marital property. 

2. Date of Division 

[2] The divorce was awarded in 1985 on the basis of three 
years separation. The parties had separated in 1981. The appel-
lant contends, without citation of authority, that some of the 
assets should not have been divided by the chancellor because 
they were acquired by him after separation and before divorce. 
We note, however, that the decree purported to divide all personal 
property "used by either [appellant or appellee] as household 
goods. . . ." The decree also contained the following: 

Any further real estate interests owned by either 
party or any identifiable interest in the personal property
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or stock in trade of the Defendant in her business enter-
prise known as the "Emporium" in Fairfax, Virginia, or 
any equity therein, is ordered divided fifty percent to each 
party. 

The "Emporium" is the business in Virginia where the appellee 
has worked since the separation. The chancellor thus chose the 
date of divorce as the date upon which to ascertain what the 
marital property of the parties was although some of it had 
apparently been acquired while the parties were still married to 
each other but living separately. Our statute, Ark. Stat. Ann. § 
34-1214 (A)(1) (Supp. 1985), clearly requires "distribution" of 
marital property at the time the divorce is entered. We hold it was 
not an abuse of the chancellor's discretion to ascertain the extent 
of marital property and evaluate it as of that date as well. 

3. Retirement Pay 

The court held that when the appellant begins receiving his 
retirement pay from the Army the appellee will be entitled to one-
half of a fractional interest in each retirement payment. The 
fraction will have a numerator of twelve, the number of years the 
parties were married during his military service. The denomina-
tor will be the number of years the appellant has served upon 
retirement. For instance, if he retires with twenty-eight years of 
service, the appellee will be entitled to one-half of 12/28 of his 
military retirement pay. The appellant says the flaws in the 
formula are three-fold. First, it gives the appellee the benefit of 
enhancement of the retirement pay which occurred during the 
appellant's first eleven years of service when he was not married to 
the appellee. Second, it gives her the benefit of the enhancement 
which occurred between the date of separation and the date of 
divorce. Third, it gives her the benefit of the enhancement which 
will occur between the date of divorce and the appellant's 
retirement. 

The formula used by the trial court seems to accord with that 
used in Young v. Young, supra. There we approved awarding the 
spouse of a military retiree one-half of 17/20 of the retirement 
pay. In that case, the retirement had occurred during the 
marriage, and the parties had been married to each other for 
seventeen of the twenty years of military service.
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As stated above, we hold it was within the chancellor's 
discretion to evaluate the assets of the parties as of the date of 
divorce, thus we are not concerned with the period of enhance-
ment of the military pension between the date of separation and 
the date of divorce. 

The argument as to the pre- and post-marital enhancement 
is beguiling but not sound. The appellant cites no authority other 
than our decision in Marshall v. Marshall, 285 Ark. 426, 688 
S.W.2d 279 (1985), for his proposition that the chancellor erred 
in this respect. He quotes the second headnote from our official 
reporter as follows: "Pension benefits based on contribution or 
services not made during the marriage constitute the separate 
property of the recipient." The opinion in that case, however, said 
and held only that the spouse of an employee entitled to a pension 
would be entitled to a "proportionate share." 285 Ark. at 429,688 
S.W.2d at 281. The case was remanded for a determination of 
what that share would be. 

131 After reviewing many cases involving distribution upon 
divorce of a prospective military or other pension, we conclude the 
chancellor in this case was correct. The only support we have 
found for the appellant's position is a dissenting opinion in Van 
Loan v. Van Loan, 162 Ariz. 272, 569 P.2d 214 (1977), where the 
dissenting justice contended the wife of a military person should 
not get the benefit of the enhancement of her husband's military 
pay which occurred after the divorce. 569 P.2d at 217. The 
majority in that case refused to consider the argument because it 
had not been raised in the trial court. We might well take that 
approach here, because the record does not show any argument 
whatever was presented to the trial court with respect to the 
enhancement of the appellant's pension before or after the 
marriage. 

We are willing to go further in approving the chancellor's 
decision, however, because we would affirm it even if the 
argument had been made below. 

The task of the court is to ascertain the value of the 
prospective military pension as an asset of marital property. 
Section 34-1214 requires that it be divided with fifty percent to 
each party unless other considerations stated in the statute make 
other than equal division more equitable.
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If Colonel Askins retired tomorrow or had retired on the day 
of his divorce, as he is and was eligible to do, under the 
chancellor's formula Mrs. Askins would have been limited to a 
percentage of his base retirement pay determined as of that date. 
That is and was in Colonel Askins's power to determine. If he had 
retired the day of the divorce and then gone to work for a company 
with a new retirement program, Mrs. Askins would not have been 
entitled to participate in the new retirement benefits. However, 
she is entitled to a percentage of whatever his military pension 
may be because that is the asset to which she contributed. 

We are in no position to say, especially given the record 
before us, that Mrs. Askins's contribution to the pension was any 
less because she was married to Colonel Askins in the middle of 
his career than it would have been had she been married to him 
for, say, the last twelve years of it. The enhancement of the 
ultimate retirement pay may be most dramatic at the end, but the 
record before us contains no evidence of that, and none whatever 
of military pay scales. Even if such evidence were in the record, we 
could not say with assurance that Mrs. Askins's entitlement, 
based on her contributions to the marriage, should be less than, as 
in the example above, 12/28 of the pay expected. While no cases 
we have found, other than the one containing the dissenting 
opinion cited above, have gone into this "enhancement" discus-
sion, many have approved a formula like that used by the 
chancellor in this case. See, e.g. Le Clert v. Le Clert, 80 N.M. 235, 
453 P.2d 755 (1969); Cearley v. Cearley, 544 S.W.2d 661 (Tex. 
1976); Woodward v. Woodward, 656 P.2d 431 (Utah 1982). See 
also Annot. 94 A.L.R. 3d 176 (1979 and Supp. 1985). 

Had the chancellor decided not to divide equally the propor-
tion of retirement benefits based on the twelve years of marriage, 
and had he stated good reasons as required by § 34-1214, we 
would have affirmed. The statute gives the chancellor that broad 
discretion. It is not the intent of the statute or this opinion to tie 
the chancellor to any specific formula for dividing prospective 
retirement benefits. See Addis v. Addis, 288 Ark. 205, 703 
S.W.2d 852 (1986). 

Affirmed.
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