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1. VENUE — ACTION FOR CONVERSION. — An action for conversion 
may be brought in the county where the conversion occurred or 
where the owner of the converted property resided at the time. 

2. CONVERSION — SUFFICIENCY OF EVIDENCE TO PROVE. — Where 
the testimony was sufficient to support a finding that appellant had 
been guilty of taking payments that should have been applied to one 
job and applying them to other accounts, this constituted a 
conversion. 

3. TORTS — LIABILITY OF CO-OWNER OF CORPORATION. — A co-
owner of a corporation is liable for his own torts. 

4. ACTIONS — ALL PARTIES INTERESTED IN SAME BASIC CLAIM SHOULD 
BE BROUGHT INTO LAWSUIT. — Where the same basic claim is 
involved, it is desirable that all parties be brought into one lawsuit 
and that their conflicting claims be disposed of in a single trial. 

5. PRINCIPAL & SURETY — PENALTY & ATTORNEY'S FEE — LIABILITY
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OF SURETY. — Where the appellee surety could have confessed 
judgment for the amount claimed when the suit was brought and 
thereby have avoided liability for the penalty and attorney's fee, 
but, instead, chose to deny liability and force the plaintiff to prove 
its claim, the surety was not entitled to judgment over, for the 
amount of the penalty and attorney's fee, against the subcontractor 
whose misapplication of payments caused the surety to be liable to 
the plaintiff. 

Appeal from Pulaski Circuit Court, Sixth Division; David 
Bogard, Judge; affirmed. 

Clark & Adkisson, for appellant. 

Barber, McCaskill, Amsler, Jones & Hale, P.A., for 
appellee. 

GEORGE ROSE SMITH, Justice. The claims asserted on this 
appeal arose during the construction of a building in Searcy. The 
appellee, American States, was the surety on the general contrac-
tor's payment and performance bond. The plumbing subcontrac-
tor, Central Mechanical Contractors, Inc., was owned by the 
appellant, Dennis Rex Story, and his wife Linda. The original 
plaintiff, Apache Supply Company, sold plumbing materials to 
Central Mechanical, which used them in the performance of its 
subcontract. Central Mechanical had financial problems and 
failed to pay Apache the final balance of about $13,000, although 
Central Mechanical had been fully paid by the general 
contractor. 

Apache, as a materialman, began this litigation by filing suit 
against American States for the $13,000 balance owed to Apache 
by Central Mechanical. American States denied liability. It also 
filed a third-party complaint against Central Mechanical and the 
appellant Story, asserting that if American States should be held 
liable to Apache, then American States was entitled to judgment 
over against Central Mechanical and Story, because the general 
contractor had paid Central Mechanical in full and Story had 
converted the funds. Upon trial without a jury the court found for 
Apache against American States and gave American States a 
judgment over against Story. He appeals and American States 
cross appeals. The Court of Appeals transferred the case to us 
under Rule 29(4)(b).
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• [I] On direct appeal Story first argues that the third-party 
complaint against him should have been dismissed for want of 
venue, because the suit was brought in Pulaski County, but he 
resides in Faulkner County, was served in Faulkner County, and 
must be sued there. Our Venue Act, however, was amended in 
1977 to provide that an action for conversion may be brought in 
the county where the conversion occurred or where the owner of 
the converted property resided at the time. Hence the venue was 
proper if Story had been guilty of conversion. 

[2, 3] We think the proof was sufficient. The claim arose 
because Central Mechanical was in financial trouble and was 
using new money to pay old accounts. Story tried to disclaim 
personal responsibility by saying that his wife was the bookkeeper 
and was in charge of such matters. The trial judge, however, did 
not have to accept that disclaimer in view of the fact that the 
husband and wife operated the business together. Furthermore, 
Mrs. Story evidently looked to her husband for instructions, for 
when she was asked why she had posted a payment to the wrong 
account she answered: "At the time I probably couldn't run Rex 
down," so she posted the payment to the wrong account. She also 
admitted that at times when she had closed her books on a job as 
being finished and another payment came in, she applied it to 
another job. At one point she conceded: "Well, okay, I lied then." 
The testimony was sufficient to support the trial court's finding 
that Story had been guilty of conversion by taking payments that 
should have been applied to the Searcy job and applying them to 
other accounts. It is not argued that such conduct would not be a 
conversion. See Hooten v. State Use Cross County, 119 Ark. 334, 
178 S.W. 310, LRA 1916C, 544 (1915), and case note, 9 Ark. L. 
Rev. 72 (1954). Even though Central Mechanical was a corpora-
tion, Story is liable for his own torts. As to him the venue was 
proper. 

[4] Story also argues that the third-party complaint was 
not maintainable because it asserted a claim entirely separate 
from the principal cause of action against American States, 
Nolen v. Prickett, 268 Ark. 369, 596 S.W.2d 693 (1980). We do 
not agree. Apache asserted a cause of action against American 
States only because the general contractor had paid Central 
Mechanical for the supplies it had bought from Apache, but the 
payments had been wrongfully applied to other accounts, leaving
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American States liable on its bond. Hence, unlike the situation in 
the Nolen case, the same basic claim was involved; so it was 
desirable that all parties be brought into one lawsuit and that 
their conflicting claims be disposed of in a single trial. 

Story also argues on direct appeal that if he is liable to 
American States, he should be credited with the 10% retainage 
that American State's principal, the general contractor, was 
entitled to hold back from its payments to the subcontractor. That 
contention should have been pressed in the trial court and cannot 
be asserted for the first time on appeal. 

[5] On cross appeal American States insists that the trial 
court, in addition to entering judgment against Story for the 
amount recovered by Apache, with interest, should have given 
American States judgment over for the penalty and attorney's fee 
that were recovered by Apache. This argument is not sound. 
When the suit was brought by Apache, American States could 
have confessed judgment for the amount claimed and thereby 
avoided liability for the penalty and attorney's fee. Instead, it 
chose to deny liability and force Apache to prove its claim, which 
it did. The liability for the penalty and attorney's fee was incurred 
by American States, not by Story; so the trial court's judgment 
was correct. 

American States also argues that Apache failed to prove 
that all the material for which it claims payment actually went 
into the Searcy job. This was an issue of fact, as to which Apache 
made a convincing prima facie case which was not overcome by 
contrary proof. It would serve no useful purpose for us to discuss 
the facts in detail, which are set forth in the cross appellee's brief. 
We cannot say that the trial court's decision is clearly erroneous. 

Affirmed. 

PURTLE, J., not participating.


