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CITY OF FORT SMITH, et al. v. Joseph F.
O’LOUGHLIN

85-238 705 S.W.2d 420

Supreme Court of Arkansas
Opinion delivered March 3, 1986
[Rehearing denied April 15, 1986.%]

1. APPEAL & ERROR — REVIEW OF TAX CASE. — The trial court’s
decision is affirmed since it reached the right result, although a
different reason for the decision was given.

2. APPEAL & ERROR — REVIEW OF ALL ESSENTIAL QUESTIONS. —
When a party to a suit is representing the public, as in this
taxpayer’s suit, all essential questions are considered on their
merits. :

3. BONDS ‘— MUNICIPAL BONDS INVALID WITHOUT ELECTION AP-
PROVAL. — Where the tax-exempt bonds are to be issued by the city
tourism board for the construction of a nine-story 260-room hotel in
the downtown area, and although the building is to be 100%
financed by the bond issue, it will be privately owned, and operated
for profit, the bond issue is not valid since an election was not held to
approve the bond issue.

Appeal from Sebastian Chanccfy Court, Fort Smith Dis-
trict; Don Langston, C_hancellor; affirmed. :

* Purtle, J., not participating.
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Friday, Eldredge & Clark, Michael G. Smith, for appellant.
Harrison & Hewett, by. Mark Hewett, for appellee.

GEORGE RoOse SMiTH, Justice. This is a taxpayer’s suit
brought by the appellee for a declaratory judgment to determine
the validity of tax-exempt bonds to be issued by the Fort Smith
Tourism Facilities Board for the construction of a nine-story 260-
room hotel in downtown Fort Smith. Although the building is to
be 100% financed by the bond issue, it will be a privately owned
hotel, operated for profit. Apparently construction is under way,
with the opening of the hotel scheduled for the spring of 1986.
John Q. Hammonds, the chief developer of the project, testified
that the hotel will be completed with or without public financing.
After hearing a great deal of testimony the chancellor held that
the bonds are invalid, as not being issued for a public purpose. The
appeal comes to this court under Rule 29(1)(c).

[1,2] We need not discuss the issue of public purpose, for
our long standing rule is to affirm the trial court’s decision if it
reached the right result, although a different reason for the
decision may have been given. Ratliff v. Moss, 284 Ark. 16, 678
S.W.2d 369 (1984). Moreover, when a party to a suit is
representing the public, as in this taxpayer’s suit, it is our practice
to consider all essential questions on their merits. Morrisv. Torch
Club, 278 Ark. 283, 644 S.W.2d 945 (1983).

[3] In another opinion handed down today we are holding
that a municipal bond issue such as this one is not valid unless it
has been approved at an election. City of Hot Springs v.
Creviston, 288 Ark. 286, 705 S.W.2d 415 (1986). There having
been no election in the present case, the trial court’s decision was
right and must be upheld for the reasons given in the Hot Springs
case.

Affirmed.
PURTLE, J., not participating.
Hays, J., dissents.

STEELE HAYs, Justice, dissenting. The chancellor correctly
determined that these bonds were to be repaid entirely from funds
derived from the convention center /hotel, however, he also held
that no public purpose would be served by the facility and the




296 City OF FORT SMITH v. O’LOUGHLIN [288
Cite as 288 Ark. 294 (1986)

majority has impliedly endorsed that position, which prompts
these comments.

In order to affirm the chancellor’s ruling with respect to the
public purpose issue, our cases require a finding that the legisla-
tive branch acted arbitrarily and capriciously. Purvis v. Hubbell,
Mayor, 273 Ark. 330, 620 S.W.2d 282 (1981); Miles v. Gordon,
234 Ark. 525, 353 S.W.2d 157 (1962); Kerr v. East Central
Arkansas Housing Authority, 208 Ark. 625, 187 S.W.2d 189
(1945). In Murphy v. Epes, 283 Ark. 517, 678 S.W.2d 352
(1984) we said:

[W]hether legislation fulfills a public purpose is a legisla-
tive decision and a court will reverse that decision only if
the legislature acted arbitrarily, unreasonably or capri-
ciously. The court should not substitute its own judgment
for that of the legislature.

Justice Dudley, concurring in Purvis v. City of Little Rock,
282 Ark. 102, 667 S.W.2d 936 (1984), said it aptly:

The determination of whether a municipal undertaking
fulfills a public purpose initially is an executive decision to
be made at a local level. A court is hesitant to disagree with
that local decision. Accordingly, we will reverse that
decision only if the local government acted arbitrarily,
unreasonably or capriciously.

Here, the City of Ft. Smith spent three years and $70,000
considering methods of revitalizing its downtown. It had the
benefit of studies from several competent sources. Seen as the
major need was the lack of a headquarters hotel with overall
convention facilities to be operated in conjunction with the
Municipal Auditorium. There was a great deal of testimony from
knowledgeable witnesses attesting to the usefulness of such a
facility, which did not exist in Ft. Smith, and stressing the
importance of a convention center complex in competing for
tourist business. In sum: the complex is expected to create 225
construction jobs with an estimated $5,000,000 annual payroll,
250 permanent jobs with an estimated $3,000,000 annual pay-
roll. The hotel will have reception facilities for 1,600 people,
banquet facilities for 1,200, a ballroom, eight meeting rooms, a
first-line dining room seating 110, atrium dining for 150, a lounge
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and club. The complex, expected to generate $287,000 annually
in new sales tax and $432,000 in turnback funds, is described as
“labor intense,” employing a high percentage of young and
minority employees. The Municipal Auditorium, which has lost
money consistently since 1970 ($97,000 in 1984) and the hotel,
separated by “a few feet”, are expected to compliment each other.

Unfortunately, the trial court made no real attempt to
determine whether the benefits to be derived by Ft. Smith, which
are considerable, outweigh those to be gained by the developers,
assuming the venture succeeds. Granted, the operators would
benefit over ten years by some three million dollars in interest
expense if these bonds were upheld, but the City of Ft. Smith can
expect to derive many times that amount in direct benefits alone,
without attempting to evaluate the indirect benefits.

The Ft. Smith complex is handled precisely as were the
facilities in both Purvis cases, the city owns the facility and
merely leases it to the developer on an extended basis. The lease
period here is for an initial term of twenty-nine years, with options
for seven additional terms of ten years each. In Purvis I the lease
was for fifty-three years with options for a total of one hundred
and three years. The legislature has given authority to cities to
lease publicly owned property to private operators in a variety of
instances (see Act 175 of 1961), and Act 142 of 1975 expressly
includes not only the power to lease tourist facilities but the power
to sell those facilities as well. Thus, even if it could be correctly
said that this facility was privately owned and privately operated
that would not, ipso facto, settle the issue of public purpose.
Wayland v. Snapp, 232 Ark. 57, 334 S.W.2d 633 (1960);
Lambert v. Wharf Improvement Dist. No. | of Helena, 174 Ark.
478, 295 S.W. 730 (1927).

It hardly need be mentioned that tourism is of first impor-
tance to Arkansas. It is crucial to our economy, producing 1.7
billion dollars in 1984, a thirty percent increase over six years ago.
The legislature has declared categorically that tourism is an
industry and this court has placed its imprimatur on that policy.
Purvis v. City of Little Rock, supra, p. 109. Yet here we find a
convention complex in the strict sense, capable of housing 600
conventioneers and providing the expected accommodations, the
only one of its kind in Ft. Smith, being rejected, not by the
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legislative branch, but by the judicial branch. I submit we are
substituting our judgment for theirs, which we have repeatedly
said is off-limits for the judicial branch.

My views on the election issue are stated in a concurring
opinion in Hot Springs v. Creviston, also decided today.




