ARK.] BUMGARNER V.- STATE 315
Cite as 288 Ark. 315 (1986)

Joseph BUMGARNER v. STATE of Arkansas
CR 85-174 ~ 705 S.W.2d 10

Supreme Court of Arkansas
Opinion delivered March 10, 1986

1. CRIMINAL PROCEDURE — POSTCONVICTION PROCEDURE — WRIT-
TEN FINDINGS REQUIRED. — Rule 37.3(a) provides that if the
motion and the files and records of the case conclusively show that
the prisoner is entitled to norelief, the trial court shall make written
findings to that effect, specifying any parts of the files or records
that are relied upon to sustain the court’s findings.

2. CRIMINAL PROCEDURE — POSTCONVICTION PROCEDURE — EVI-
DENTIARY HEARING — REQUIREMENT OF WRITTEN FINDINGS
MANDATORY. — When an evidentiary hearing is held on a Rule 37
petition, A.R.Cr.P. 37.3(a) is mandatory and requires written
findings.

3. CRIMINAL PROCEDURE — POSTCONVICTION PROCEDURE — NO
ENTITLEMENT TO HEARING — NO WRITTEN FINDINGS REQUIRED. —
If the record conclusively shows that a petitioner is not entitled toa
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hearing on any issue raised in the Rule 37 motion, this court will not
reverse for a failure to make written findings of fact and conclusions
of law explaining why the motion was denied.

4. CRIMINAL PROCEDURE — POSTCONVICTION PROCEDURE — RE-
VERSAL FOR FAILURE TO MAKE WRITTEN FINDINGS ON ISSUE
PRESENTED AT HEARING. — Once a Rule 37 hearing is held and an
issue is actually considered by the court, its resolution must be
supported by written findings so that there can be a meaningful
review of the proceedings.

Appeal from Poinsett Circuit Court; Andrew G. Ponder,
reversed and remanded.

Chet Dunlap, for appellant.

Steve Clark, Att’y Gen., by: Jerome T. Kearney, Asst. Att’y
Gen., for appellee. '.

Jack HoLt, Jr., Chief Justice. Appellant filed an Ark. R.
Crim. P. Rule 37 motion to vacate his guilty plea and ten-year
sentence on a charge of theft by receiving, alleging various plea
bargain agreements with the prosecuting attorney were
breached; a psychiatric report favorable to a possible defense of
insanity was suppressed by the prosecution; a search warrant
which resulted in his arrest was defective; and the state had no
evidence linking him to the alleged crimes. The petition was
denied. Appellant’s single argument for reversal is that the trial
court erred in not making specific findings of fact and conclusions
of law, as required by Rule 37.3(a), regarding his allegation that
he was denied access to a psychiatric report before entering his
plea. We agree and reverse and remand for the trial court to
correct this error. Jurisdiction is in this court pursuant to Sup. Ct.
R. 29(1)(e).

Before the evidentiary hearing on the motion, the circuit
court ruled that the search warrant allegation was not a proper
Rule 37 issue. The court also stated that it did not consider the
psychiatric report, which was based on a preliminary examina-
tion before appellant was sent to the state hospital for a full
evaluation, to be particularly significant.

Although it was the declared intention of the trial court that
the plea bargain agreements would be the only issue relevant to
the Rule 37 proceedings, the court permitted the psychiatric
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report to be introduced into evidence and allowed testimony in
relation to this report. Once this issue became of record, it was
necessary for the court to make written findings of fact and
conclusions of law.

[1,2] Rule 37.3(a) provides that “[i]f the motion and the
files and records of the case conclusively show that the prisoner is
entitled to no relief, the trial court shall make written findings to
that effect, specifying any parts of the files or records that are
relied upon to sustain the court’s findings.” When an evidentiary
hearing is held on a Rule 37 petition, this rule is mandatory and
requires written findings. Williams v. State, 272 Ark. 98, 612
S.W.2d 115 (1981); Statev. Maness, 264 Ark. 190, 569 S.W.2d
665 (1978).

[3,4] We do not remove from the trial court its discretion
to determine which of the many issues often raised in a post-
conviction petition are conclusively without merit and thus not
relevant to the evidentiary hearing on the petition. In fact, if the
record conclusively shows that a petitioner is not entitled to a
hearing on any issue raised in the motion, this court will not
reverse for a failure to make written findings of fact and
conclusions of law explaining why the motion was denied.
Simmonsv. State, 265 Ark. 48,578 S.W.2d 12 (1979). However,
once a hearing is held and an issue is actually considered by the
court, its resolution must be supported by written findings so that
there can be a meaningful review of the proceedings. Accord-
ingly, the trial court committed error in not including in its
findings of fact and conclusions of law, a determination as to the
psychiatric report.

Reversed and remanded for findings consistent with this
opinion.

PURTLE, J., not participating.




