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1. CRIMINAL LAW — INCEST DEFINED. — A person commits incest if, 
being sixteen years of age or older, he purports to marry, has sexual 
intercourse with, or engages in deviate sexual activity with, a person 
he knows to be (a) an ancestor or a descendant; or (b) a stepchild or 
adopted child. [Ark. Stat. Ann. § 41-2403.] 

2. CRIMINAL LAW — ACCOMPLICE'S TESTIMONY MUST BE CORROBO-
RATED. — A conviction may not be had on the testimony of an 
accomplice unless corroborated by other evidence tending to 
connect the defendant with the commission of the offense. [Ark. 
Stat. Ann. § 43-2116.] 

3. CRIMINAL LAW — INCEST — PROOF SHOWS INTERCOURSE WAS NOT 
WITH CONSENT. — Where the evidence showed that appellant told 
the younger sisters to stay in the house while he and the older girl 
went to the barn, he had intercourse with his stepdaughter and told 
her she could go back to the house, she ran away to Florida with her 
boyfriend "to get away from [appellant]," she returned on a 
promise from her mother that "something would be done about it," 
upon returning she went straight to and told her minister and a 
social worker about the situation, she stayed with friends after she 
returned instead of living at home, and when she testified about the 
incident she testified that that was the last time "she was going to 
put up with it," giving that proof its highest and strongest probative 
value, the intercourse was not with the stepdaughter's consent. 

4. CRIMINAL LAW — INCEST— UNWILLING VICTIM OVER SIXTEEN. — 
That the legislature chose sixteen years as the age of accountability 
for purposes of incest does not mean that it also intended that when 
an unwilling victim of incest is sixteen then corroboration is 
required. 

5. CRIMINAL LAW — VICTIM IS NOT AN ACCOMPLICE. — One who is 
the victim of the offense is not an accomplice. [Ark. Stat. Ann. § 41- 
305 (Repl. 1977).] 

Purtle J., not participating.
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6. CRIMINAL LAW — INCEST — NO DISTINCTION BETWEEN STEP AND 
NATURAL RELATIONSHIP — CORROBORATION. — There is no 
distinction between step and natural relationships on the require-
ment of corroboration in incest cases. 

7. CONSTITUTIONAL LAW — EQUAL PROTECTION CLAUSE REQUIRE-
MENTS. — The equal protection clause does not require that all 
persons be dealt with identically; it only requires that classifications 
rest on real and not on feigned differences, that the distinctions have 
some relevance to the purpose for which the classification is made, 
and that the different treatment be not so disparate as to be 
arbitrary. 

8. APPEAL & ERROR — FAILURE TO ABSTRACT PROFFERED JURY 
INSTRUCTION — EFFECT. — Where the proffered jury instruction is 
neither in the abstract nor the record, the appellate court will not 
consider appellant's argument about that instruction. 

Appeal from Lafayette Circuit Court; John W. Goodson, 
Judge; affirmed. 

Byron Thomason and J.G. Molleston, for appellant. 

Steve Clark, Att'y Gen., by: Connie Griffin, Asst. Att'y 
Gen., for appellee. 

STEELE HAYS, Justice. David Camp was convicted of com-
mitting incest with his minor stepdaughter, in violation of Ark. 
Stat. Ann. § 41-2403. He was sentenced to ten years imprison-
ment and a fine of $10,000. On appeal, we affirm the judgment. 

[Il] For reversal, Camp first argues that the trial court erred 
in refusing to direct a verdict of acquittal because there was no 
corroboration of the stepdaughter's testimony. The argument is 
predicated on the wording of Ark. Stat. Ann. § 41-2403, reciting 
that a person commits incest if, being sixteen years of age or older, 
he purports to marry, has sexual intercourse with, or engages in 
deviate sexual activity with, a person he knows to be (a) an 
ancestor or a descendant; or (b) a stepchild or adopted child. 

[2] Since the stepdaughter was sixteen years old when the 
sexual intercourse allegedly occurred, Camp argues that she 
could have been charged with incest under § 41-2403 as readily as 
he and, therefore, she is an accomplice whose testimony must be 
corroborated in accordance with Ark. Stat. Ann. § 43-2116, 
which provides that a conviction may not be had on the testimony 
of an accomplice unless corroborated by other evidence tending to
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connect the defendant with the commission of the offense. 

[3] Camp cites Teel v. State, 129 Ark. 180, 195 S.W. 32 
(1917), and Hicks v. State, 219 Ark. 528, 243 S.W.2d 372 (1951) 
for the proposition that if the incest "victim" is sixteen years old 
or older when the offense occurs then she is an accomplice if the 
act occurs with her consent. We are not persuaded by those cases, 
primarily because there was no proof the intercourse was with the 
consent of the stepdaughter, and ample proof to the contrary: the 
child was seven or eight years old when her mother married David 
Camp; she had lived in the same household with him for eight 
years in a parent-child relationship; her own father was dead; she 
testified that her stepfather, who was thirty-eight, told her 
younger sisters to stay at the house while he and the older girl 
went to the barn, where he began fondling her. After he had 
removed her blue jeans and under garments he had intercourse 
with her. When he had finished he told her she could go back to 
the house. The next morning she and her boyfriend ran away to 
his sister's home in Florida "to get away from David." She called 
her mother after a few days and agreed to come back when her 
mother told her "something would be done about it." On her 
return she went directly to her minister where she told the 
minister and a social worker about the situation; after her return 
she stayed, not at home, but with friends. Finally, referring to the 
incident, she testified that that was the last time "she was going to 
put up with it." Giving that proof its highest and strongest 
probative value, we can easily say the intercourse was not with her 
consent, and, accordingly, we conclude her testimony did not 
require corroboration. Johnson v. State, 288 Ark. 158, 702 
S.W.2d 797 (1986). 

On the same premise appellant argues that Ark. Stat. Ann. § 
41-2403 violates the due process clause and the equal protection 
clauses of the Fourteenth Amendment to the United States 
Constitution and Article 2, Section 18, of the Arkansas 
Constitution. 

Camp argues that had she been his natural sixteen year old 
daughter, the stepdaughter too could have been convicted of 
incest under § 41-2403(a) for having sexual intercourse with an 
ancestor. It follows, he insists, that he cannot be convicted of 
incest without her corroboration of her testimony. But, as with the
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first point, the argument presupposes consent and, as we have 
already seen, we are unwilling to assume that critical fact when 
the proof plainly suggests the contrary. 

[4, 5] That the legislature chose sixteen years as the age of 
accountability for purposes of incest does not mean that it also 
intended that when an unwilling victim of incest is sixteen then 
corroboration is required. We cannot agree to write that into the 
statute on the facts of this case. Moreover, the Criminal Code 
specifically provides that one who is the victiin of the offense is not 
an accomplice. See Ark. Stat. Ann. § 41-305 (Repl. 1977). The 
commentary states: 

(a) It seems clear that the victim of a crime should not be 
held as an accomplice in its perpetration, though his 
conduct in a sense assists in the commission of the crime. 
The businessman who yields to the extortion of a racketeer, 
the parent who paid ransom to the kidnapper, may be 
unwise or even may be thought immoral; to view them as 
involved in the commission of the crime confounds the 
policy embodied in the provisions; it is laid down, wholly or 
in part, for their protection. So, too, to hold the female an 
accomplice in a statutory rape on her person would be 
inconsistent with the legislative purpose to protect her 
against her own weakness in consenting, the very theory of 
the crime. 

[6] Appellant notes that while § 41-2403(a) covers de-
scendants as well as ancestors, § 41-2403(b) applies only to 
stepparents, suggesting the language creates a dichotomy of 
criminal responsibility between stepchildren and natural chil-
dren, as well as of corroborative proof as to stepparents and 
natural parents. We concede a distinction between persons in a 
step relationship, but, for reasons already discussed, we find no 
distinction between step and natural parents on the requirement 
of corroboration. In either case if the "victim" is in fact a victim, 
she, or he, is not an accessory. Ark. Stat. Ann. § 41-305. 

As to the supposed dichotomy between natural parents and 
stepparents, we are not persuaded that the disparate treatment of 
the statute is not intentional, or that it lacks a rational basis. The 
commentary to § 41-2403 points out that stepchildren and 
adopted children have been added to the crime of incest because
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society is as concerned with the integrity of the family, including 
step and adoptive relationships as well as those of blood relation-
ships, and sexual activity is equally disruptive, whatever the 
makeup of the family. Indeed, this case presents a classic example 
of the impact of such offenses upon the family: the mother and 
stepfather are evidently estranged and living apart, the step-
daughter became a runaway to escape the situation and even on 
her return is living elsewhere, thus, the disruption of the family is 
complete.

[7] We are obliged to assume the legislature meant what it 
clearly said in § 41-2403, City of North Little Rock y . Montgom-
ery, 261 Ark. 16, 546 S.W.2d 154 (1977), and it may have 
assumed that the incidence of adult stepchildren becoming 
victims of incest was rare enough to warrant exclusion from the 
coverage of the statute. At any rate, appellant has cited nothing to 
challenge the presumption of constitutionality of this statute, 
Gay v. Rabon, 280 Ark. 5, 652 S.W.2d 836 (1983), nor that a 
rational basis for the distinction noted does not exist. In Schock v. 
Thomas, Comm'r, 274 Ark. 493, 625 S.W.2d 521 (1981), we 
stated the rule: 

The equal protection clause does not require that all 
persons be dealt with identically; it only requires that 
classifications rest on real and not on feigned differences, 
that the distinctions have some relevance to the purpose for 
which the classification is made, and that the different 
treatment be not so disparate as to be arbitrary. United 
States v. Ecker, 543 F.2d 178 (1976); Walters v. City of 
St. Louis, 347 U.S. 231 (1954); Skinner v. Oklahoma, 316 
U.S. 535 (1942). 

[8] We do not reach appellant's remaining argu-
ment—that the trial court wrongly refused to instruct the jury on 
the issue of corroboration—because the proferred instruction is 
neither in the abstract nor the record. Chapman v. State, 201 
Ark. 91, 143 S.W.2d 575 (1940). Rule 11(f) Rules of the 
Arkansas Supreme Court and Court of Appeals. 

The judgment appealed from is affirmed. 

NEWBERN, J., concurs. 

PURTLE, J., not participating.
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DAVID NEWBERN, Justice, concurring. The entire argument 
of the appellant is based on the lack of corroboration of the 
stepdaughter's testimony. He says his conviction was thus in 
violation of Ark. Stat. Ann. § 43-2116 (Repl. 1977) which 
requires testimony of an accomplice be corroborated to serve as 
the basis of conviction of a felony. 

It may be that when a teenaged stepdaughter accuses her 
stepfather of incest after which she leaves town with her boy-
friend the policy of requiring corroboration should be at its 
strongest. However, the defendant in a case like this finds himself 
in a logically indefensible position. To argue the stepdaughter 
was an accomplice he must admit the act. 

Therefore, while I agree with the result reached by the 
majority, I do so only on the basis of finding the appellant's 
argument flawed and unpersuasive. I particularly disagree with, 
the majority's conclusion that the evidence recited showed Karen 
Vickers was a non-consenting "victim."


