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1. APPEAL & ERROR — REVIEW OF EVIDENCE. — On appeal, the
evidence must be viewed in the light most favorable to appellee, and
the judgment must be affirmed if there is any substantial evidence to
support the finding of the trier of fact.

2. EVIDENCE — SUBSTANTIAL EVIDENCE DEFINED. — Substantial
evidence is that which is more than a scintilla and must do more
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than create a suspicion of the existence of the fact to be established;
it is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion.

3. EVIDENCE— CIRCUMSTANTIAL EVIDENCE STANDARD. — Proof that
is based upon circumstantial evidence must be consistent with the
guilt of the accused and exclude every other reasonable hypothesis
consistent with innocence.

4. CRIMINAL LAW — BURGLARY AND LARCENY — POSSESSION OF
STOLEN PROPERTY. — In cases of burglary, larceny and possession
of stolen property, possession of recently stolen property is prima
facie evidence of the guilt of the party in whose possession the
property is found, unless satisfactorily accounted for by the

evidence.
5. CRIMINAL LAW — POSSESSION OF STOLEN PRCPERTY — INFERENCE
ofF LawW. — Evidence of possession of stolen property raises no

presumption of law as to the guilt of the accused, but only warrants
an inference of fact, of more or less weight according to the
particular circumstances of each case, which the jury may draw
therefrom as to his guilt.

6. CRIMINAL LAW — POSSESSION OF STOLEN PROPERTY — ROBBERY.
— An inference of guilt arises in robbery cases when the defendant
is in exclusive possession of property shown to have been recently
taken in a robbery.

7. CRIMINAL LAW — INCONSISTENT STATEMENTS — INFERENCE OF
GUILT. — The inconsistent statements given to the police in an
attempt to explain the possession of the property authorize an
inference of guilt.

8. CRIMINAL LAW — BURGLARY AND ROBBERY — SUFFICIENT EVI-
DENCE. — Where the evidence places the appellant at the scene of
the crimes, in exclusive possession of recently stolen property, and
giving inconsistent statements to the police in attempting to explain
his possession of the recently stolen property, the evidence was
sufficient to sustain the convictions for burglary and robbery.

9. APPEAL & ERROR — FAILURE TO OBJECT BELOW — EFFECT. —
Where there was no objection in the lower court to the fixing of the
sentences, the appellate court will not consider the matter.

Appeal from the Pulaski Circuit Court, Fifth Division; Jack
Lessenberry, Judge; affirmed.
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Defender, for appellant.

Steve Clark, Att'y Gen., by: Charles R. Lucas, Asst. Att’y




ARK.] LANE v. STATE 177
Cite as 288 Ark. 175 (1986)
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RoBERT H. DUDLEY, Justice. Appellant was found guilty of
burglary, robbery and theft of property. He appeals the convic-
tions for burglary and robbery, but does not appeal the conviction
for theft of property. We affirm the convictions.

[1,2] Appellant’s first point is that the evidence is insuffi-
cient to sustain the convictions. On appeal, the evidence must be
viewed in the light most favorable to appellee, and the judgment
must be affirmed if there is any substantial evidence to support
the finding of the trier of fact. Phillipsv. State, 271 Ark. 96, 607
S.W.2d 664 (1980). “Substantial evidence is that which is more
than a scintilla and must do more than create a suspicion of the
existence of the fact to be established; it is such relevant evidence
as a reasonable mind might accept as adequate to support a
conclusion.” Phillips, supra.

The evidence, viewed most favorably to appellee is as
follows: On December 3, 1984, the victim was attacked by three -
men in the living room of her home; they hit her on the head; they
tied her up with telephone cord and put a pillowcase over her
head; they stole her car keys, some money, her jewelry and her
1981 Grand Mercury Marquis automobile; on December 22,
1984, appellant was observed in Rockford, Illinois, in possession
of the victim’s car and was arrested for possession of stolen
property; the victim’s photo identification card was found in
appellant’s jacket pocket.

During his initial interview with the Rockford police, appel-
lant first told them that a person in Rockford named Larry had
given him the car; he then told them that he had found the car at
Granite Mountain in Little Rock on December 6, with the keys in
it, and that when it was still there on December 8, he took it and
went to Rockford; he finally told them the story that is contained
in his written statement, which is that he accompanied two black
males to the victim’s house thinking they were going to purchase
weed; that when he discovered what they were really up to he
“pushed the door open and just stepped inside and told them [he]
was leaving” and hitched a ride back to Granite Mountain; and
that the two subsequently talked him into getting rid of the car.

[3] Proof that is based upon circumstantial evidence must




178 LANE v. STATE [288
Cite as 288 Ark. 175 (1986)

be consistent with the guilt of the accused and exclude every other
reasonable hypothesis consistent with innocence. Ward v. State,
280 Ark. 353, 658 S.W.2d 379 (1983). On appeal, however, this
Court’s “responsibility is simply to determine that the verdict is
based on substantial evidence.” Ward, supra.

In the case at hand, the victim could not identify the
appellant. She was certain, however, that there were three
persons who attacked her, and she did not see or hear anyone
come up on the porch. Appellant admitted that he accompanied
the two assailants to the victim’s house; he just denied knowing of
their purpose and taking part in their attack.

[4,5] The evidence places the appellant at the scene of the
crimes, in exclusive possession of recently stolen property, and
giving inconsistent statements to the police in attempting to
explain his possession of the recently stolen property. In Ward v.
State, 280 Ark. 353, 658 S.W.2d 379 (1983), we wrote:

As early as 1879 we expressed the rule, already
followed elsewhere, in cases of burglary, larceny and
possession of stolen property that possession of recently
stolen property is prima facie evidence of the guilt of the
party in whose possession the property is found, unless
satisfactorily accounted for by the evidence. Boykin v.
State, 34 Ark. 443. Nor is the rule limited to larceny and
possession. In Gunter v. State, 79 Ark. 432 (1906), we
declined to draw a distinction between larceny and bur-
glary, and explained the rule:

Such evidence raises no presumption of law as to
the guilt of the accused, but only warrants an inference
of fact, of more or less weight according to the
particular circumstances of each case, which the jury
may draw therefrom as to his guilt. It makes a question
for the jury, and is sufficient to warrant conviction
where it induces in the minds of the jury a belief,
beyond a reasonable doubt, of the guilt of the accused.

[6-8] Theinference alsoarises in cases of robbery, when the
defendant is in exclusive possession of property shown to have
been recently taken in a robbery. 67 Am. Jur. 2d, Robbery § 53
(1985). See Shell v. State, 84 Ark. 344,105S.W. 575 (1907). In
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addition, the inconsistent statements given to the police in an
attempt to explain the possession of the property authorize an
inference of guilt. The evidence is sufficient to sustain the
convictions for burglary and robbery.

[9] The appellant next argues that the trial court erred in
the manner in which he fixed the length of the sentences.
However, there was no objection in the lower court to the fixing of
the sentences, and we will not consider a matter not raised below.
The reason for the rule is most obvious in this case. The appellant
never notified the judge of his objection to the manner in which
the judge fixed the sentences and, as a result, the judge never had
a chance to rule on the matter, and to correct it if it was in error.

Affirmed.
PURTLE, J., not participating.




