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1. CRIMINAL PROCEDURE — DENIAL OF PETITION FOR POSTCONVIC-
TION RELIEF — STANDARD OF REVIEW. — On appeal, the Supreme
Court affirms the trial court’s denial of postconviction relief unless
it is clearly against the preponderance of the evidence.

2. CRIMINAL PROCEDURE — ALLEGED INEFFECTIVE ASSISTANCE OF
COUNSEL — CRITERION FOR JUDGING CLAIM. — The criterion for
judging a claim of effective assistance of counsel is whether
counsel’s conduct so undermined the proper functioning of the
adversarial process that the appellant was prejudiced and the result
of the proceeding was thereby rendered unreliable.

3. APPEAL & ERROR — SUFFICIENCY OF EVIDENCE — STANDARD OF
REVIEW. — An appellate court will not disturb a finding by the trial
court based solely on the assessment of a witness’s credibility.

4. ATTORNEY & CLIENT — RIGHT TO EFFECTIVE ASSISTANCE OF
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COUNSEL — FAILURE OF APPELLANT TO INFORM COUNSEL OF DESIRE
TO APPEAL — WAIVER. — The failure of counsel to perfect an
appeal when the defendant desires an appeal amounts to a denial of
defendant’s right to effective assistance of counsel; however, where,
as here, appellant did not inform counsel of his desire to appeal until
the time for filing a motion of appeal had passed, appellant waived
his right to appeal.

5. APPEAL & ERROR — MOTION FOR BELATED APPEAL MAY BE FILED
WITHIN EIGHTEEN MONTHS OF COMMITMENT. — A motion for
belated appeal may be filed in the Supreme Court at any time within
eighteen months of a defendant’s commitment. [Ark. R. Crim. P.
Rule 36.9.]

6. CRIMINAL PROCEDURE — MOTION FOR BELATED APPEAL — RULE
37 PETITION ALLEGING INEFFECTIVE ASSISTANCE OF COUNSEL
INAPPROPRIATE FOR SEEKING BELATED APPEAL. — Rule 37, Ark.R.
Crim. P., was not intended as a substitute for a timely motion for
belated appeal, based on alleged ineffective assistance of counsel; if
so used, it would have the effect of increasing the time from eighteen
months allowed under Rule 36.9, Ark. R. Crim. P., for filing a
motion for belated appeal to thirty-six months allowed under Rule
37 for alleging ineffective assistance of counsel.

Appeal from Garland Circuit Court; Walter G. Wright,
Judge; affirmed.

Neil V. Pennick, for appellant.

Steve Clark, Att’y Gen., by: Clint Miller, Asst. Att’y Gen.,
for appellee.

PeR CurIaM. Appellant was charged in 1983 with burglary
and being an habitual offender. A week later he was charged with
a second burglary. He refused an offer of a plea bargain whereby
he would plead guilty and be sentenced to ten years imprison-
ment. He was subsequently tried before a jury on the first
burglary charge and convicted. An enhanced sentence of thirty
years imprisonment and a $15,000 fine were-imposed. No appeal
was taken. He pleaded guilty to the second burglary chargeand a
sentence of fifteen years was imposed to be served concurrent to
the thirty-year sentence.

In 1985 appellant filed a timely petition for postconviction
relief pursuant to Ark. R. Crim. P. Rule 37, seeking release from
prison. After a hearing on appellant’s petition, the trial court
denied all relief. Appellant brings this appeal.
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Pursuant to Anders v. California, 386 U.S. 738 (1967),
appellant’s counsel has filed a motion to be relieved and a brief
stating there is no merit to the appeal. Appellant was notified of
his right to file a pro se brief within 30 days. See Rules of the
Supreme Court and Court of Appeals. Rule 11 (h), Ark. Stat.
Ann. Vol. 3A (Supp. 1985). He did not file a brief. The State
concurs that the appeal has no merit.

In his Rule 37 petition, which concerned his jury trial only,
appellant sought relief on four grounds: (1) He was not given a
bifurcated trial as required by the habitual offender act; (2)
evidence of his past criminal conviction was presented to the jury
over counsel’s objection prior to the jury’s deliberation of guilt;
(3) counsel failed to move for a directed verdict; and (4) counsel
failed tofile a notice of appeal despite appellant’s desire to appeal.

Because the first three contentions were clearly contradicted
by the trial record, appellant relied at the hearing on the
contentions that his attorney was ineffective because he failed to
advise him of the range of sentences which could be imposed upon
conviction and failed to pursue an appeal.

[1,2] On appeal, we affirm the trial court’s denial of
postconviction relief unless it is clearly against the preponderance
of the evidence. Knappenberger v. State, 283 Ark. 210, 672
S.W.2d 54 (1984). The trial court’s finding of competency of
counsel was not clearly against the preponderance of the evi-
dence. Ineffective assistance of counsel is evaluated under the
standard enunciated in Strickland v. Washington, 466 U.S. 668
(1984). In Strickland, the court held that the criterion for
judging a claim of effective assistance of counsel is whether
counsel’s conduct so undermined the proper functioning of the
adversarial process that the appellant was prejudiced and the
result of the proceeding was thereby rendered unreliable. From
the factsin the record, we cannot say that appellant’s counsel was
ineffective.

Appellant contended he was led to believe that he could still
accept the state’s offer of a plea bargain if the jury returned a
guilty verdict at the end of the first stage of his bifurcated trial. He
also alleged that he believed he would receive two separate trials
with separate juries, one to determine guilt and one to determine
punishment. He further contended that counsel told him that he
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would not be sentenced to more than ten years if he went to trial.
Appellant provided no support for the allegations to negate the
evidence in the record which demonstrates that counsel was
competent.

[3] Appellant signed an affidavit when he refused the plea
bargain stating that he knew of the offered plea, that he
understood the advice of counsel concerning the evidence against
him, that he had elected to have a jury trial and that he was aware
of the range of sentences for burglary if he was convicted as a
habitual offender. The trial court also conducted an in-chambers
hearing concerning the possible punishment, which had already
been explained to appellant at arraignment. Appellant’s con-
clusory assertion that he did not understand the possible conse-
quences of a jury trial did not persuade the trial court that he
suffered any undue prejudice. This Court will not disturb a
finding by the trial court based solely on its assessment of a
witness’s credibility. See Girdner v. State, 285 Ark. 70, 684
S.W.2d 808 (1985).

The record supports the finding that appellant was fully
advised of his right toappeal and that he did not make his desire to
appeal known to counsel until after the time for filing a notice for
appeal had elapsed. The trial judge informed the appellant when
sentence was pronounced of his right to file a notice of appeal
within thirty days. At the Rule 37 hearing, appellant conceded
that the first time he indicated an interest in an appeal was in a
letter sent to counsel in 1984, more than nine months after he was
convicted.

[4] We have consistently held that the failure of counsel to
perfect an appeal when the defendant desires an appeal amounts
to a denial of defendant’s right to effective assistance of counsel.
Hendersonv. State, 278 Ark. 107, 643 S.W.2d 107 (1982). Here,
appellant did not inform counsel of his desire to appeal until the
time for filing a notice of appeal had passed. As a result, appellant
waived his right to appeal.

[5,6] Moreover, appellant could have filed a motion for
belated appeal in this Court at anytime within eighteen months of
his commitment. Ark. R. Crim. P. Rule 36.9. Instead, he waited
to seek a belated appeal until after the time for filing such a
motion had expired; and then he addressed the request to the trial
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court under Rule 37. Rule 37, however, was not intended as a
substitute for a timely motion for belated appeal addressed to this
Court. If it were so construed, an appellant could simply by-pass
the provisions of Criminal Procedure Rule 36.9 which govern
belated appeals in favor of filing a petition pursuant to Criminal
Procedure Rule 37. This would have the effect of doubling the
time for requesting a belated appeal since Rule 37 petitions based
on an allegation of ineffective assistance of counsel may be filed at
anytime within thirty-six months, while motions for belated
appeal under Rule 36.9 must be filed within eighteen months.

From a review of the record and briefs before this Court, we
find the appeal to be without merit. Accordingly, counsel’s
motion to be relieved is granted and the judgment is affirmed.

Affirmed.

PURTLE, J., not participating.




