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[Rehearing denied March 17, 1986.*] 
1. WILLS — PRETERMITTED CHILD STATUTE — PRETERMITTED CHIL-

DREN TAKE AS THOUGH TESTATOR DIED INTESTATE. — If a testator 
omits to provide for or mention in his will a living child or a living 
child of a deceased child of the testator, either specifically or as a 
member of a class, the testator is deemed to have died intestate with 
respect to such child or issue and such child or issue is entitled to 
such portion of the estate as he would have inherited had there been 
no will. [Ark. Stat. Ann. § 60-507(b) (Repl. 1971).] 

2. WILLS — CONSTRUCTION OF WORD "HEIRS." — The word "heirs" 
has been held to be of two interpretations — the one which is 
technical and embraces the whole line of heirs, and the other which 
is not technical, but common, and is used to denote the heirs who 
may come under the designation of heirs at a particular time; it is 
often used in common speech as synonymous with children. 

3. WILLS -- WHEN CHILDREN WERE NOT SPECIFICALLY MENTIONED IN 
WILL, THE EXCLUSION OF ALL HEIRS NOT SPECIFICALLY MENTIONED 
EXCLUDED CHILDREN. — Where the testator stated in his will that 
he was mindful of the fact that he had willingly and intentionally 
omitted to provide "for all of my heirs or other relatives not 
specifically mentioned herein," and elsewhere in the will he men-
tioned only his brother and sister-in-law, the phrase "my heirs" was 
a reference to his children, excluding them from inheritance as 
pretermitted children. 

4. EVIDENCE — ADMISSIBILITY OF EXTRINSIC EVIDENCE TO ASSIST IN 
INTERPRETING WILL — QUESTION NEED NOT BE CONSIDERED 
UNDER CIRCUMSTANCES. — The appellate court need not reach the 
question of the admissibility of extrinsic evidence where the will can 
be upheld based solely on the language used. 

Appeal from Mississippi Probate Court, Chickasawba Dis-
trict; Graham Partlow, Probate Judge; affirmed. 

John H. Bradley, for appellants. 

Fendler, Gibson & Bearden, for appellee. 

* Purtle, J., not participating.
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JACK HOLT, JR., Chief Justice. This case involves the issue of 
pretermitted children. The probate court found the reference in 
the testator's will to "all of my heirs or other relatives" sufficient 
to mention the testator's children as a class and exclude them 
from inheritance. It is from that judgment that this appeal is 
brought. Our jurisdiction is pursuant to Sup. Ct. R. 29(1)(c) and 
(p). We affirm. 

Charles Buford Young died testate on December 8, 1983, a 
resident of Florida. His will, executed on August 30, 1983, was 
admitted to probate in Florida. On August 6, 1984, an authenti-
cated copy of the will was admitted to probate in the Chick-
asawba District of Mississippi County, Arkansas, where the 
decedent owned an interest in land and some residential property. 
The will devised and bequeathed all of the testator's property to 
his brother, Benjamin K. Young, with the exception of a hand-
carved pipe bequeathed to a friend. The testator was also survived 
by two children, the appellants; three grandchildren; and his 
mother. The testator was divorced from the mother of his children 
at the time of his death. The will did not mention either of the 
testator's children by name. 

Appellants filed a petition on January 11, 1985, alleging that 
they are pretermitted children under the will of Charles B. Young 
and are entitled to inherit the entire estate. A hearing was held on 
May 16, 1985 after which the trial court found the following 
language in the will sufficient mention of the appellants to exclude 
them from inheriting the entire estate as pretermitted children: 

I am mindful of the fact that I have willingly and 
intentionally omitted to provide for all of my heirs or other 
relatives not specifically mentioned herein. 

[1] The pretermitted child statute, Ark. Stat. Ann. § 60- 
507(b) (Repl. 1971) provides: 

If at the time of the execution of a will there be a living 
child of the testator, or living child or issue of a deceased 
child of the testator, whom the testator shall omit to 
mention or provide for, either specifically or as a member 
of a class, the testator shall be deemed to have died 
intestate with respect to such child or issue, and such child 
or issue shall be entitled to recover from the devises in
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proportion to the amounts of their respective shares, that 
portion of the estate which he or they would have inherited 
had there been no will. 

The probate judge, in finding the language in the testator's 
will sufficient mention of the appellants as members of a class, 
cited three Arkansas Supreme Court cases, Taylor v. Cammack, 
209 Ark. 983, 193 S.W.2d 323 (1946); Powell v. Hayes, 176 Ark. 
660,3 S.W.2d 974 (1928); and Petty v. Chaney, Ex'x, 281 Ark. 
72, 661 S.W.2d 373 (1983). 

[2] In Powell v. Hayes, supra, the will in part read: "The 
balance of my property to my wife and heirs as law provides." 
This court stated: 

[A] will in which the testator provides for all of his children 
as a class, without expressly naming them, is a sufficient 
mention of his children. . . . 

In its strict legal sense the word "heirs" signifies "those 
upon whom the law casts the inheritance of real estate." 
But this construction will give way if there be upon the face 
of the instrument sufficient to show that it was to be applied 
to children . . . (citations omitted). 

The word "heirs" has been held to be susceptible of 
two interpretations; the one which is technical, and em-
braces the whole line of heirs; the other, not technical, but 
common, and is used to denote the heirs who may come 
under the designation of heirs at a particular time, and it is 
often used in common speech as synonymous with children 
. . . (citations omitted). 

Looking at the entire will and all the circumstances 
surrounding the testator, we think the word "heirs", as 
used in the will, manifestly meant children. The word was 
not used to denote succession but to describe devises who 
were to take under the will. 

Again, in Taylor v. Cammack, supra, we found that a 
statement in the testator's will appointing an executor with "full 
power to sell and dispose of it [his property] [if] in his (its) 
judgment it is necessary for the payment of debts, or to the 
advantage of the estate, or of the heirs," was a sufficient reference
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to the testator's children to avoid a pretermitted child problem. In 
so holding, this court found that since the testator had no heirs 
other than his three children, it is reasonable to assume that he 
used the word "heirs", in the nontechnical sense and meant 
thereby his children. 

In Petty v. Chaney, Ex'x, supra, we found the appellant 
child was sufficiently provided for in the paragraph of the 
testator's will creating a trust for the testator's "descendants." In 
reaching that decision we considered the will as a whole. 

[3] Applying these guidelines to the will in question, we 
find that the phrase "my heirs" was a reference to the appellants, 
excluding them from inheritance as pretermitted children. In so 
holding we note that elsewhere in the will the appellant's brother 
and sister-in-law were specifically mentioned. The only other 
people who could be considered heirs or relatives were the 
testator's children and grandchildren and his mother. This court 
has previously recognized that the word "heirs" when used in 
common speech is synonymous with children. Powell, supra. 
Considering the will as a whole, as we are required to do, it is 
apparent that the testator was referring to his children as his heirs 
when he stated in his will that he had intentionally failed to 
provide for that class of people. His mother and grandchildren 
could well fall within the "other relatives" designation. The 
purpose of the pretermitted child statute is not to compel a 
testator to make a provision for his children, but to guard against 
testamentary thoughtlessness. Taylor, supra. We think the 
testator was mindful of the fact that he had children when he 
wrote his will. 

[4] As to the other issues raised by the parties, the probate 
judge correctly applied Arkansas law in construing the will, 
Layman v. Hodnett, 205 Ark. 367, 168 S.W.2d 819 (1943), and 
we need not reach the question of the admissibility of extrinsic 
evidence since the will can be upheld based solely on the language 
used.

Affirmed. 

PURTLE, J., not participating.


