HAarRwoOOD v. LOFTON
Cite as 288 Ark. 173 (1986)

Michael A. HARWOOD v. Floyd J. LOFTON, Judge

CR 85-185 702 S.W.2d 805

Supreme Court of Arkansas
Opinion delivered February 10, 1986

. CRIMINAL PROCEDURE — SPEEDY TRIAL — MAXIMUM DELAY
PERMITTED. — The maximum permissible delay in bringing an
accused to trial after his arrest, excluding delays chargeable to the
defense, is 18 months. [A.R.Cr.P. Rule 28.1(c) (Supp. 1985).]
CRIMINAL PROCEDURE — DELAY OF TRIAL — BURDEN ON PROSE-
CUTOR TO PROVE DELAY WAS JUSTIFIED. — When the time allowed
by the speedy trial rule has been exceeded, the prosecution has the
burden of proving that the delay was legally justified.
CRIMINAL PROCEDURE — SPEEDY TRIAL — FAILURE OF PROSECU-
“TION TO PROVE DELAY WAS JUSTIFIED. — Where the record failed to
show that the case was continued on one occasion at the request of
the defense, although the deputy prosecutor stated that she had so
moved, and the deputy could not remember why it was continued,
leaving the possibility that the delay might have been excludable,
the prosecution, by its failure to make a complete record, failed to
sustain its burden of proving that the case was brought to trial
within the prescribed time.
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Prohibition to Pulaski Circuit Court; Floyd J. Lofton,
Judge; writ granted.

William R. Simpson, Jr., Public Defender, by: Arthur L.
Allen, Deputy Public Defender, for petitioner.

Steve Cla;k, Att’y Gen., by: Charles R. Lucas, Asst. Att’y
Gen., for respondent.

GEORGE ROSE SmiTH, Justice. On December 9, 1983, the
petitioner was stopped and arrested for DWI. His resistance to
the officers resulted in an additional charge of second-degree
battery. The DWI charge, a misdemeanor, was promptly tried in
municipal court. Petitioner’s appeal from that conviction was
consolidated in the Pulaski Circuit Court, Fourth Division, with
the pending felony charge.

On September 4, 1985, after the case had been transferred to
the First Division, petitioner filed a motion to dismiss for want of a
speedy trial. By then the lapse of time since the arrest was almost
21 months. The First Division judge, who was not in any way at
fault, denied the motion to dismiss, in the belief that the issue
should be tested by an application to this court for a writ of
prohibition. We issued a temporary writ, and the case has now
been submitted on briefs. We find that the charges should have
been dismissed.

[1] The maximum permissible delay, after the exclusion of
delays chargeable to the defense, is 18 months, A.R.Cr.P. Rule
28.1(c) (Supp. 1985). A two-month delay was admittedly so
chargeable; the court’s docket entry recites that the continuance
was on motion of the defense. Still, the only way the total delay
can be reduced to less than 18 months is for the defense to be
charged with another continuance from November 2, 1984, to
January 22, 1985. The court’s docket reflects the resetting of the
case for trial on January 22, but the docket entry does not state
why or at whose request the case was reset.

[2] When the timeallowed by the speedy trial rule has been
exceeded, the prosecution has the burden of proving that the
delay was legally justified. State v. Lewis, 268 Ark. 359, 596
S.W.2d 697 (1980). Here the pertinent testimony was that of the
deputy prosecutor who was handling the case. The critical docket
entry was dated November 2, 1984. The deputy testified that a
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day or two after she interviewed her witnesses on October 31, she
talked to the defense and learned that the case was not to be tried
on November 8, as scheduled. “I remember him saying at that
time that that case is not going to trial on that date, and giving me
the reasons why, which I do not remember.” She went on to say
that she was present when the case was continued on November 2:
“And on November 2nd I made the motion that it was continued
at that point on the defense request. . . . I do not know why it’s
not reflected on the docket.”

[3] The prosecution failed to sustain its burden of proof.
The witness could not remember why the case had been contin-
ued, leaving the possibility that the delay might have been
excludable even though requested by defense counsel. Moreover,
the deputy prosecutor was present and made the motion that the
case be continued, but failed to make certain that the docket entry
reflected which side was responsible for the delay. Understanda-
bly, it could not then have been foreseen that the omission would
eventually be decisive, but we must nevertheless conclude that the
State’s failure to make a complete record is fatal to its present
argument.

Writ granted.

PURTLE, J., not participating.




