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1. CRIMINAL LAW — RAPE — CORROBORATION OF VICTIM'S TESTI-
MONY NOT NECESSARY. — A rape victim's testimony need not be
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corroborated. 
2. CONSTITUTIONAL LAW — CONFRONTING WITNESSES. — The Sixth 

Amendment does not require confrontation with every witness 
every time a criminal defendant is retried. 

3. WITNESSES — CONFRONTATION RIGHT EXPLAINED. — The right to 
confrontation is basically a trial right; it includes both the opportu-
nity to cross-examine and the occasion for the jury to weigh the 
demeanor of the witness. 

4. WITNESSES — READING PRIOR TESTIMONY TO JURY — UNAVAILA-
BLE WITNESS. — Where the state's showing of the unavailability of 
the witness is insufficient, reading prior, extensive and significant 
testimony to the jury is prejudicial. 

5. EVIDENCE — RAPE CASE — PRIOR SEXUAL CONDUCT OF THE VICTIM 
— RELEVANCE BALANCED AGAINST POSSIBLE PREJUDICE. — The 
trial court properly denied appellant's motion to question the victim 
about her prior sexual conduct since it was well within his discretion 
to determine the relevancy of the question and balance it against its 
possibly prejudicial effect on the prosecution's case. [Ark. Stat. 
Ann. § 41-1810.2 (Repl. 1977 and Supp. 1985).] 

6. EVIDENCE — PROOF OF MOTIVE. — Even if motive is not an element 
of the crime charged, it may be proven. 

Appeal from Grant Circuit Court; John W. Cole, Judge; 
reversed. 

Acchione & King, by: Harold King; Lazar M. Palnick and 
Lisa Shipley, for appellants. 

Steve Clark, Atey Gen., by: Theodore Holder, Asst. Atey 
Gen., for appellee. 

DAVID NEWBERN, Justice. The appellants were convicted of 
rape of Theresa Baraque. Their convictions were reversed, and 
they were tried a second time. In the second trial the doctor who 
examined Theresa, and who testified in the first trial, Lackey v. 
State, 283 Ark. 150,671 S.W.2d 759 (1984), did not testify. His 
testimony was read from the transcript of the first trial over the 
appellants' objection. The appellants were again convicted, and 
they appeal contending, among other points, that the state should 
not have been allowed to read the transcript of the doctor's prior 
testimony and that this error was prejudicial to the appellants' 
case.

[1] The state's brief says that the efforts of the prosecution 
to obtain the doctor as a witness for the second trial ". . . could 
well [be found] . . . to have been, in the words of the court in 
Satterfield v. State, 248 Ark. 395, 399, 451 S.W.2d 730, 733 
(1979), 'far too feeble to constitute "good faith effort." ' " In view
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of this concession, we need not review here the prosecution's 
efforts to procure the doctor's presence. As in Holloway v. State, 
268 Ark. 24, 594 S.W.2d 2 (1980), the search for the doctor who 
had examined the alleged victim, testified in the first trial, and 
then moved from Arkansas to another state, came too late to 
permit use of the Interstate Rendition of Witnesses Act, Ark. 
Stat. Ann. §§ 43-2005 through 43-2009 (Repl. 1977). But in 
Holloway v. State, supra, we held the erroneous admission of the 
doctor's testimony was not prejudicial, and we affirmed the rape 
conviction. In response to Holloway's argument that the doctor's 
prior testimony should have been ruled inadmissible, we said: 

The doctor's testimony was, however, not critical. The 
State's misconduct was, therefore, harmless error. He only 
testified the women had recently had sex. A rape victim's 
testimony need not be corroborated. See, Spencer v. State, 
255 Ark. 258, 499 S.W.2d 856 (1973). Satterfield, supra, 
does not demand reversal. There, the missing witness was a 
suspected accomplice and his presence particularly impor-
tant. We find no prejudice here. The witness had already 
said all he could be expected to say. 

The same holds true regarding the argument that the 
testimony from the first trial was not admissible because 
the witness had not been properly and fully cross-ex-
amined. Holloway's defense was he did not rob the Leather 
Bottle, nor rape the women. What more could have been 
asked of the doctor who said the women had had sexual 
intercourse within six hours? 

Just as we believe there was no violation of the 
Uniform Rules of Evidence, we also believe there was no 
violation of the confrontation clause of the Sixth Amend-
ment. That clause is not absolute. It does not require that 
every criminal defendant be allowed to confront every 
witness against him every time he is tried. . . . Neither 
was due process violated. [268 Ark. at 28-29, 594 S.W.2d 
at 4.] 

In the case before us, the doctor's testimony was more 
extensive than the doctor's testimony in Holloway v. State, 
supra. Here, the doctor's prior testimony, which was read to the 
jury, described at length what the victim had said about the 
details of the alleged rape on the night she was examined by him. 
He testified he had found blood and sperm in the vaginal area and
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that Theresa was crying and appeared to him to be upset, and that 
he prescribed valium to calm her anxiety. On cross-examination 
he testified he found no evidence of bruises, lacerations, or other 
trauma usually associated with rape. He said further that the 
sperm he examined from Theresa was non-motile, and then he 
testified at some length about the implications of its non-motility, 
noting that sperm can remain motile up to five days in the vagina. 
He testified about the fact that Theresa's blood pressure was 
normal and about the presence of the blood being possibly related 
to the menstrual cycle. 

[2-4] Given the range of the doctor's testimony read from 
the first trial transcript, we cannot agree that Holloway v. State, 
supra, is controlling. While we do not renege on our conclusion 
that the Sixth Amendment does not require confrontation with 
every witness every time a criminal defendant is retried, we find 
this witness' testimony to have been so significant as to require 
that the jury in whose hands the fate of the appellants rested be 
allowed to observe the confrontation so as to see the witness' 
demeanor and make its determinations with respect to the 
matters addressed by him. In Barber v. Page, 390 U.S. 719 
(1968), the Supreme Court said: 

The right to confrontation is basically a trial right. It 
includes both the opportunity to cross-examine and the 
occasion for the jury to weigh the demeanor of the witness. 
[390 U.S. at 725.] 

Where the prior testimony of the witness is as extensive and 
significant as that of the doctor in this case, the reading of it to the 
jury, where the state's showing of the unavailability of the witness 
is insufficient, is prejudicial. 

[5] As there may be another trial of these appellants, we 
will mention briefly two other points argued. The appellants 
wanted to question Theresa about her prior sexual conduct. They 
argue it was relevant because of the doctor's statement that the 
sperm he found was non-motile and that sperm could remain 
motile up to five days in the vagina. The court properly denied 
their motion, as it was well within his discretion under Ark. Stat. 
Ann. § 41-1810.2 (Rep. 1977 and Supp. 1985) to determine the 
relevancy of the question and balance it against its possibly 
prejudicial effect on the prosecution's case. Cf. Bobo & Forrest v. 
State, 267 Ark. 1, 589 S.W.2d 5 (1979). 

[6] Theresa's testimony was that Susan Lackey said to her 
she was assisting her husband Stanley Lackey in raping Theresa
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because it was the only way she could keep her husband "alive." 
The prosecution produced evidence that an ambulance had been 
called to the Lackey's home the night before the rape because 
Stanley's mother thought he had taken an overdose of a non-
prescription drug. The appellants argue this testimony is inad-
missible because it shows only an unrelated prior bad act on the 
part of Stanley. The state contends, and we agree, it is relevant to 
showing Susan's motive for participation in the crime. Even if 
motive is not an element of the crime charged, it may be proven. 
Synoground v. State, 260 Ark. 756, 543 S.W.2d 935 (1976). 

Reversed. 

PURTLE, J., not participating. 

HOLT, C. J., and HAYS, J., dissenting. 

STEELE HAYS, Justice, dissenting. I disagree that this case 
should be reversed a second time. While it is difficult to argue with 
the majority view that the state confessed error with respect to the 
good faith effort to produce Dr. Brunson, the concession is more 
tacit than real. But if it was conceded, it was done in reliance on 
the precedent of Holloway v. State, 268 Ark. 24, 594 S.W.2d 2 
(1980) where, on virtually identical facts, we said the error was 
harmless. 

Indeed, the medical testimony in Holloway was far more 
prejudicial to the defense than in this case. In Holloway, two 
female employees of the Leather Bottle accused the defendant of 
raping them during a robbery that occurred around 2:00 a.m. 
They were examined by Dr. David Frueh at 5:00 a.m. In this case 
Dr. Brunson testified that Theresa Baraque, while her blood 
pressure was normal, "appeared to be upset and was crying." He 
found traces of blood in the vaginal vault, which he said could 
have been attributed to irregular menstrual flow. In both cases 
the doctors noted an absence of trauma, bruises, lacerations and 
neither testified that the women had been raped. The record in 
Holloway tells us nothing about the emotional state of the two 
women, but the fact that Theresa Baraque was crying is hardly a 
basis for distinguishing the cases. The crucial difference between 
the two cases is Dr. Brunson found non-motile sperm which he 
said could have been acquired over a span of five days, whereas in 
Holloway, Dr. Frueh testified the two women had had sexual 
intercourse within the preceeding six hours. Under the circum-
stances of Holloway, that testimony was particularly damaging
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to the defendant, whereas in the case before us the defendant was 
able to argue that the non-motile sperm could have come from 
Theresa's boyfriend during the five day interval. 

But since the majority insists on distinguishing Holloway, it 
should I think be willing to examine the efforts by the prosecution 
to produce Dr. Brunson to determine whether that attempt met 
the test of good faith. Consideration for a fifteen year old victim 
who is forced to relive a wrenching ordeal yet a fourth time 
warrants that much effort on our part, at least in view of the 
tenuous grounds on which this case has twice been reversed. 

The deputy prosecutor to whom this case was assigned was 
hired January 1, 1985 and began efforts to locate Dr. Brunson in 
mid-January for a February 8 trial date. She got no information 
from the Jefferson Memorial Hospital, the only lead she had. 
They knew only he had been gone about a year. She contacted the 
Arkansas State Medical Board and learned nothing. She again 
contacted Jefferson Memorial and learned that Dr. Brunson 
might have gone to Alabama. She began contacting the Alabama 
Medical Board and learned that he might have located in 
Montgomery. That produced nothing until someone told her he 
could be in Birmingham. She began calling individual clinics 
listed in the Birmingham _directory and through that rather 
arduous method, found him at a local clinic. Dr. Brunson at first 
indicated a willingness to come for trial, then equivocated and, 
when it was too late for compulsory measures, he declined. In 
contrast, the witness in Satterfield v. State, 248 Ark. 395, 451 
S.W.2d 730 (1979), cited by the majority, was never contacted 
after it was learned he was in Kentucky. The Satterfield opinion 
tells us that a mere phone call to the witness would have 
succeeded in getting him to Arkansas for the trial, "even at the 
late date on which it was discovered he was in Kentucky." 
(Satterfield at p. 400.) The trial court found a good faith effort to 
prodace Dr. Brunson and I disagree that -we can label that finding 
clearly erroneous. I believe the case should be affirmed on the 
strength of either Holloway v. State, supra, or Satterfield v. 
State, supra. 

• When three trials are required (assuming there is not to be a 
fourth) before we can say every rule has been kept, every theory 
satisfied, our system is in danger of collapsing under its own 
weight.


