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1. EVIDENCE — CHARACTER EVIDENCE — SCOPE OF CROSS EXAMINA-
TION. — Uniform Evidence Rule 609(a) provides that evidence of
the commission of a crime, the punishment for which is less than one
year imprisonment, may not be used for general impeachment of a
witness unless it involves dishonesty or false statement; however, if
the accused has presented a witness to testify as to his good
character, cross examination may inquire into relevant specific
instances of conduct. [Unif. R. Evid. 405(a).]

2. WITNESSES — CHARACTER WITNESS — EFFECT OF KNOWLEDGE OR
LACK OF KNOWLEDGE OF CRIME COMMITTED BY ACCUSED. — If a
witness does not know that an accused was previously convicted of a
crime, the witness’ credibility suffers; if he knows it but then
disregards it in forming his opinion of the accused, that may
legitimately go to the weight to be given the opinion of the witness.

3. EVIDENCE — PRESENTATION OF CHARACTER WITNESS OPENS DOOR
-— TESTIMONY CONCERNING REPUTATION, EFFECT OF. — By
presenting a character witness an accused opens the door which
would otherwise be closed, and when the witness testifies as to the
accused’s reputation, the witness is subject to cross examination as
to his awareness of other relevant facts, as, e.g., the accused’s
conviction of a crime.

Appeal from Crittenden Circuit Court; Gerald Pearson,
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Judge; affirmed. _
Gerald A. Coleman, for appellant.

Steve Clark, Att’y Gen., by: Jerome T. Kearney, Asst. Att’y
Gen., for appellee.

DAvID NEWBERN, J ustice. The sole question presented here
is whether an earlier misdemeanor conviction of the appellant
could be mentioned by the state in cross examination of a
character witness presented by the appellant. We hold that it
may, and thus we affirm. : :

The appellant was convicted of murder in the first degree for
shooting and killing Tony Vellman. The appellant called Allen
Helms, a farmer and part owner of a cotton gin, who testified he
had been the appellant’s employer and had always regarded the
appellant as a truthful and honest employee. The attorneys
approached the bench and discussed whether the witness could be
questioned with respect to an earlier misdemeanor conviction of
the appellant. The court allowed the question. Mr. Helms
testified that knowledge of the appellant’s misdemeanor theft
conviction did not change his opinion. The court then gave a
“limiting instruction” to the jury. The essence of the instruction
was that the jury could consider the cross examination including
reference to the conviction as evidence going only to the extent of
the witness’ knowledge of the appellant and the weight to be given
to his opinion of the appellant’s character.

[1] Evidence of the commission of a crime the punishment
for which is less than one year imprisonment may not be used for
general impeachment of a witness unless it involves “dishonesty
or false statement.” Uniform Rules of Evidence 609(a). How-
ever, if the accused has presented a witness totestify as to his good
character, cross examination may inquire “into relevant specific
instances of conduct.” Uniforin Rules of Evidence 405(a). The
rule places no limit, other than relevancy, on the kind of instances
of misconduct with respect to which cross examination may
occur.

The appellant recognizes that rule 609(a) does not apply
here, as the reference to the prior conviction was not made in an
attempt to impeach either the testimony of the appellant or that
of the witness on the stand. His argument, rather, is that evidence
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of the misdemeanor conviction which could not have been used in -
cross examining him has nevertheless been unfairly allowed to
come in through another means.

Rule 609(a) protects an accused person from cross examina-
tion with respect to minor crimes. The advisory committee’s note
pertaining to the federal rule of which our rule is an exact copy
pointed out this limitation was in accord with the great weight of
authority which permitted impeachment on the basis of a
criminal record only by reference to felonies or specific crimes
involving dishonesty or false statement regardless of the punish-
ment. 56 F.R.D. 183 at 270. That limitation has perhaps been
deemed appropriate in that it protects an accused from impeach-
ment based on, for example, juvenile offenses not in any way
probative of his veracity.

[2] The policies behind rule 405(a) are, however, distin-
guishable from those underlying rule 609(a). The purpose of the
cross examination of a character witness with respect to a prior
offense is to ascertain the witness’ knowledge of facts which
should have some bearing on the accused’s reputation. If the
witness does not know that an accused was previously convicted of
a crime, the witness’ credibility suffers. If he knows it but then
disregards it in forming his opinion of the accused, that may
legitimately go to the weight to be given the opinion of the
witness. The limiting instruction, such as the one given in this
case, assists the jury in placing the testimony in its proper light.
United States v. Gosser, 339 F.2d 102 (6th Cir. 1964); State v.
Samson, 388 A.2d 60 (Me. 1978); Annot. 47 ALR 2d 1258, § 14
(1956), and later case service (Supp. 1985). See also Michelson
v.U. S, 335 U.S. 469 (1948); State v. Johnson, 389 So. 2d 372
(La. 1980). Cf. State v. Johnson, 41 N.C. App. 423, 255 S.E.2d
275 (1979); State v. Casados, 193 Neb. 28, 225 N.W.2d 267
(1975).

[3] We are not persuaded by the appellant’s argument
which when extended would contend that, analogizing to rule
609(a), we should permit a character witness to be cross ex-
amined about a prior felony conviction of an accused but not as to
a prior misdemeanor conviction. By presenting a character
witness an accused opens the door which would otherwise be
closed. If he wants us to know what his reputation is, we must be
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able to determine the witness’ awareness of the relevant facts.
Had the authors of rule 405(a) or our General Assembly by
adopting the rule, see Ark. Stat. Ann. § 28-1001 (Repl. 1979),
intended to limit it as they did rule 609(a), they could easily have

done so.
Affirmed.

PURTLE, J., not participating.




