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EVIDENCE — INVITED ERROR — TRIAL JUDGE NOT RESPONSIBLE
FOR CENSORING REPORT BEFORE ADMITTING IT BY STIPULATION. —
Where the psychologist’s report was offered by the defense without
any request to exclude references to appellant’s prior imprison-
ment, the asserted error was invited by the defense; it was not the
trial judge’s responsibility to censor the five-page report before it
was admitted by stipulation.

CRIMINAL LAW — RAPE BY DEVIATE SEXUAL ACTIVITY. — Since the
statute defining rape by deviate sexual activity requires proof of
penetration, however slight, of appellant’s mouth by the victim’s
penis, where the victim’s father testified that he walked in unan-
nounced and saw appellant’s head raising up two inches from his
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son’s penis and saw appellant wipe his mouth, there was substantial
evidence to support the jury’s conclusion that the necessary physical
contact had occurred.

3. EVIDENCE — HEARSAY — EXCITED UTTERANCES OF A SIX-YEAR-
oLD CHILD. — Before being admissible as evidence, the excited
utterances of a six-year-old child do not require a preliminary
showing that the child was competent to testify.

Appeal from Miller Circuit Court; Philip B. Purifoy, Judge;
affirmed.

Atchley, Russell, Waldrop & Hlavinka, by: John R. Mercy,
for appellant.

Steve Clark, Att’y Gen., by: Joel Oliver Huggins, Asst.
Att’y Gen., for appellee.

GEORGE ROsSE SMITH, Justice. The appellant, Desmond
Bryan, now aged 67, was charged with rape in that he had
engaged in deviate sexual activity with a six-year-old boy. Ark.
Stat. Ann. § 41-1803(1)(c) (Repl. 1977). The jury found Bryan
guilty and imposed a life sentence. Three points for reversal are
argued. .

[1] The only evidence introduced by Bryan’s court-ap-
pointed trial counsel was a report of a psychological evaluation of
Bryan made in September, 1984, three months after the offense.
The examining psychologist stated in his report that Bryan was
vague about the various charges of sexual misconduct that had
resulted in his being in prison for 11 years. It is argued that the
trial court should have excluded that reference to prior offenses,
even though defense counsel offered the report and made no such
request. Not only was the asserted error invited by the defense,
doubtless in the belief that the reference was offset by the rest of
the evaluation; it was not the trial judge’s responsibility to censor
the five-page report before it was admitted, by stipulation.

A second argument questions the sufficiency of the evidence.
For several weeks before the day of the offense the child’s parents
had allowed him to associate with Bryan. On that day the parents
were alerted by a stranger to the possibility of misconduct by
Bryan. The father ran to Bryan’s nearby residence and entered
the back door without knocking. Upon a bed by the door the child
was lying on his back with his pants down to his knees. The father
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at first testified that Bryan was performing oral sex on the boy,
and when the door opened “he started to raise upand . . . as he
got his head about this far from what he was doing, he took his
hand and wiped his mouth across like this.” When the witness was
then asked if he could see whether Bryan’s mouth was actually in
contact with the child’s penis, he could only say that the best
picture he had in his mind was that Bryan’s mouth was about two
inches above it and was in the motion of coming up.

[2] That evidence is sufficient to support the conviction for
rape by deviate sexual activity, which must under the statute have
involved a penetration, however slight, of Bryan’s mouth by the
child’s penis. AMCI 1803, which was given. When the jury
considered the two-inch distance described by the witness, the
upward movement of Bryan’s head, and his action in wiping his
mouth, the jury could have been convinced that the necessary
physical contact had occurred. There was substantial evidence to
support that conclusion.

[3] Third, the father was permitted to testify over objection
that right after the occurrence he questioned his son, who made
statements which the trial court admitted into evidence as excited
utterances. Uniform Evidence Rule 803(2). It is now argued, as it
was below, that such utterances should not have been introduced
without a preliminary showing that the six-year-old child was
competent to testify. No such showing was necessary, as we
explained in Beal-Doyle Dry Goods Co.v. Carr, 85 Ark. 479, 108
S.W. 1053, 14 Ann. Cas. 48 (1908). The reason is that although
the hearsay statement lacks the safeguard of having been made
under oath, the probability of truth inherent in an excited
utterance supplies a reliable safeguard.

We find no prejudicial error in other rulings that have been
brought to our attention.

Affirmed.

PuURTLE, J., not participating.




