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1. CRIMINAL LAW — CONFESSION — STANDARD OF REVIEW. — The
appellate court independently reviews the totality of the circum-
stances surrounding a confession to determine whether an accused
knowingly, voluntarily, and intelligently waived his constitutional
rights.

2. CRIMINAL LAW — CONFESSION — FACTORS CONSIDERED IN DETER-
MINING VALIDITY. — Among the factors considered in determining
the validity of a confession are the age, education, and intelligence
of the accused, the advice or lack of advice of his constitutional
rights, the length of detention, the repeated or prolonged nature of
the questioning, or the use of mental or physical punishment.

3. CRIMINAL LAW — CONFESSION — VOLUNTARINESS. — Where, even
though appellant refused to sign his confession after it had been
reduced to writing, he did make corrections on it and both he and an
officer initialed the corrections, this is sufficient to support a
conclusion that appellant’s statement to investigating officers was
given knowingly, intelligently and voluntarily.

4. CRIMINAL LAW — VOLUNTARINESS OF CONFESSION — TRIAL
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10.

11.

12.

COURT TO RESOLVE CONFLICTING TESTIMONY. — When testimony
as to the circumstances surrounding the taking of a confession is
conflicting, it is for the trial court to weigh the evidence and resolve
the credibility of the witnesses; the appellate court does not disturb
the trial court’s finding unless it is clearly against the preponder-
ance of the evidence.

CONSTITUTIONAL LAW — FIFTH AMENDMENT PROTECTION
AGAINST SELF-INCRIMINATION — TRACE METAL TEST NOT WITHIN
PURVIEW. — Physical tests, such as a trace metal test, are not

within the purview of the fifth amendment protection against self-
incrimination.

EVIDENCE — PHOTOGRAPHS — ADMISSIBILITY LARGELY WITHIN
DISCRETION OF TRIAL COURT. — The question of admissibility of
photographs lies largely in the sound discretion of the trial court;
even inflammatory pictures are admissible if they tend to shed light
on any issue or are useful to enable a witness to better describe the
objects portrayed or the jury to better understand the testimony or
to corroborate testimony.

APPEAL & ERROR — FAILURE TO OBJECT TO ADMISSION OF EXHIBITS
ON GROUND OF UNFAIR PREJUDICE — ISSUE CANNOT BE RAISED
FIRST TIME ON APPEAL. — Where exhibits were admitted into
evidence without an objection by appellant as to unfair prejudice,
this argument cannot be raised for the first time on appeal.
EVIDENCE — HEARSAY EVIDENCE — ERROR TO ADMIT. — Testi-
mony by police officers concerning the content of statements made
tothem by an eyewitness toa murder was hearsay and it was error to
admit the testimony concerning them, since they were statements of
the memory of the eyewitness about the past, not statements of an
existing state of mind. _

EVIDENCE — HEARSAY EVIDENCE — HARMLESS ERROR WHERE
SAME EVIDENCE HAD BEEN INTRODUCED BY OTHER WITNESSES
WITHOUT OBJECTION. — Where the same evidence was introduced
by other witnesses without objection and it was properly before the
jury for its consideration, it was harmless error to allow police
officers to testify concerning what an eyewitness told them about the
murder. '

EVIDENCE — CREDIBILITY OF WITNESSES FOR JURY TO DETERMINE.
— It is the jury’s responsibility to weigh the credibility of the
witnesses and resolve any inconsistent statements.

TRIAL — LIMITATION ON INQUIRY INTO SUBJECT PERMISSIBLE. —
Where the appellant was allowed to inquire into the subject he
indicated a desire to pursue, no error was committed by limiting his
inquiry to some extent.

TRIAL — REFUSAL OF COURT TO HEAR TESTIMONY OF WITNESS —
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SUBSTANCE OF TESTIMONY MUST BE PROFFERED FOR APPELLATE
REVIEW. — Where error is assigned to the refusal of the court to
hear testimony of a witness, the record must disclose the substance
or purport of the offered testimony, so that the appellate court may
determine whether or not the rejection was prejudicial.

Appeal from Baxter Circuit Court; Robert W. Mc-
Corkindale, Judge; affirmed.

Joe Villines, Jr., for appellant.

Steve Clark, Att’y Gen., by: Charles R. Lucas, Asst. Att’y
Gen., for appellee.

Jack HoLr, Jr., Chief Justice. The appellant, Robert Orr,
was convicted by a jury of first degree murder and sentenced to
life imprisonment. It is from that conviction that this appeal is
brought. Our jurisdiction is pursuant to Sup. Ct. R.29(1)(b). We
affirm.

Testimony at the trial indicated that appellant and the
victim, Loretta Daniels, had been having an affair for several
years. Atabout 1:30 a.m. on May 16, 1984, Mrs. Daniels and her
five-year-old daughter, Patty, were sitting in their car outside the
entrance to the Mar-Bax Shirt Factory in Gassville, Arkansas.
They were waiting for Bill Daniels, Mrs. Daniels’ husband, to get
off of work when a pickup truck pulled alongside the car. A shot
was fired from the truck which hit the car and then struck Mrs.
Daniels on the top of her head, killing her. Later that morning,
Orr and his wife and son arrived at the Mountain Home Police
Department, where Orr turned himself in. He was transported to
the Baxter County Sheriff’s Office where he was givena Miranda
warning and signed a rights waiver form. He then gave a
statement confessing the shooting. Trace metal detection tests
were performed on Orr with positive results. After a preliminary
hearing, the trial judge ruled the confession and the trace metal
test results were admissible.

The appellant’s first argument on appeal is that it was error
to admit into evidence his statement because it was involuntary,
and the trace metal detection tests, as they were performed
without notification to Orr of his Miranda rights.

[1,2] We independently review the totality of the circum-
stances surrounding a confession to determine whether an ac-
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cused knowingly, voluntarily and intelligently waived his consti-
tutional rights. Cessor v. State, 282 Ark. 330, 668 S.W.2d 525
(1984). Among the factors considered in determining the validity
of a confession are the age, education, and intelligence of the
accused, the advice or lack of advice of his constitutional rights,
the length of detention, the repeated or prolonged nature of the
questioning, or the use of mental or physical punishment. Id.

Applying this test, the appellant is 36. There is no specific
testimony about his education or intelligence, but he testified that
he had worked at Travenol Laboratories in Mountain Home for
eight and one half years as an assembly worker in the needle
department, and he wrote songs as a hobby. He also indicated he
could read, since he stated during his testimony that he read his
statement over before the trial. Orr was advised of his constitu-
tional rights and signed a rights waiver form. He was detained
about three and one half hours, an hour of which was spent setting
up and conducting the trace metal test, and he was questioned
twice, once informally before the trace metal test, and once after.
There was no evidence of or testimony about mental or physical
punishment.

The appellant bases his argument for exclusion of the
confession on the fact that he was so upset at the time the
statement was made that he did not fully understand his constitu-
tional rights. In fact, the appellant testified that he did not even
remember if he was read the Miranda warnings, nor did he
remember signing the rights waiver form. Appellant also points to
the testimony of the officers that some of his answers to questions
were not responsive, and the fact that at the conclusion of the
confession he refused to sign the statement and requested a
lawyer, as evidence that he did not understand that he was giving
testimony against himself. .

The officer who read appellant his rights testified, however,
that when he signed the rights waiver form and by the time the
interview began, Orr “had settled down” and was not shaking
anymore and was giving responsive answers.

[3] Examination of Orr’s seven page statement reveals a -
step by step narrative of Orr’s activities on the evening in question
and detailed information as to his relationship with the victim.
Although he refused to sign this confession, he was asked by an
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officer if he wanted to make corrections. The officer testified that
Orr did, and that both he and Orr placed their initials on the
various pages where corrections appear. This scenario is sufficient
to support a conclusion that the appellant’s statement to the
investigating officers was given knowingly, intelligently and
voluntarily.

The trial court found the appellant knowingly and intelli-
gently waived his right to remain silent after being given the
standard Miranda warnings. The court also found the confession
was voluntary. The court recognized that there was evidence that
at one or two points the appellant experienced rather substantial
emotional upset but that there was not evidence indicating “the
emotional upset occurred at the time that he was advised of his
rights or even occurred during the interview . . . The Court can’t
help but believe that [it was] a conscious and deliberate act on his
part in giving that statement and that it was voluntary. That his
present posturing of amnesia, the Court does not find particularly
credible.”

[4] When testimony as to the circumstances surrounding
the taking of a confession is conflicting, it is for the trial court to
weigh the evidence and resolve the credibility of the witnesses and
we do not disturb the court’s finding unless it was clearly against
the preponderance of the evidence. Fullerv. State, 278 Ark. 450,
646 S.W.2d 700 (1983). The court’s decision was not clearly
against the preponderance of the evidence. The confession was
properly admitted.

[5] The appellant’s contention that the results of the trace
metal test should have been excluded is also without merit.
Physical tests, such as the trace metal test, are not within the
purview of the fifth amendment protection against self-incrimi-
nation. Weatherford v. State, 286 Ark. 376, 692 S.W.2d 605
(1985).

The admission into evidence of state’s exhibits 1, Sand 19, all
photographs, is next challenged by the appellant. He contends
these three photographs have no substantial evidentiary value
and unfairly prejudiced or inflamed the jury.

[6] Exhibit 1 is a photograph of the back of the victim’s
shaved head showing the wound area. The other two pictures
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show a portion of the victim’s skull and hair stuck to the car
headliner. Exhibit 1 was used by Dr. Donna Brown, a forensic
pathologist, to explain the wound received by the victim and the
manner in which it caused her death. The question of admissibil-
ity of photographs lies largely in the sound discretion of the trial
court. Hill v. State, 275 Ark. 71, 628 S.W.2d 285 (1982),
rehearing denied. Even inflammatory pictures are admissible “if
they tend to shed light on any issue or are useful to enable a
witness to better describe the objects portrayed or the jury to
better understand the testimony or to corroborate testimony.”
Prunty v. State, 271 Ark. 77, 607 S.W.2d 374 (1980) (quoting
Sumlin v. State, 266 Ark. 709, 587 S.W.2d 571 (1979)). The
photograph of the wound was permissible since it corroborated
Dr. Brown’s testimony. Fuller v. State, supra.

[7] Exhibits 5 and 19 were admitted into evidence without
an objection by appellant as to unfair prejudice, thus this
argument cannot be raised for the first time on appeal. Neverthe-
less, the trial judge did not abuse his discretion in admitting the
pictures since they were used by investigating officers in their
testimony to demonstrate where the bullet hit the car and
deflected.

Appellant next contends that the statements made by 5-
year-old Patty Daniels to the police were hearsay and were
therefore inadmissible. Auxiliary Deputy Larry Haskins testified
that he questioned Patty about what happened and she told him,
“Yes this man shot my mommy.” She said a brown truck pulled
up beside their car and her mother told the man to go home and
she also said the man wore dark rimmed glasses. Patty told
Deputy Sheriff Major McPherson that a man in a brown truck
with dark framed glasses shot her mommy in the head.

[8] Patty’s statements to the police were hearsay and it was
error to admit them. They do not fall within the Unif. R. Evid.
803(3) exception governing statements of then existing states of
mind, because that exception does not include “a statement of
memory or belief to prove the fact remembered or believed.”
Patty’s quoted declarations were inadmissible as they were
statements of her memory about the past, not statements of an
existing state of mind. State v. Abernathy, 265 Ark. 218, 577
S.W.2d 591 (1979).
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[9, 10] Although we find that Patty’s comments to police
officers should have been excluded, the trial court’s error was
harmless. Before the police testimony was offered at the trial,
seven witnesses testified without objection that Patty ran by after
the shooting saying “somebody shot my mommy”. Patty was
heard by one witness to say that a man pulled up in his truck and
shot her momma, and Bill Daniels, Patty’s father, testified she
told him “Momma got shot” and “Robert done it daddy. Momma
told him to go away, go home and leave me alone and he wouldn’t
doit and he shot mommy.” The only new information given to the
police by Patty was that the truck was brown and the man wore
glasses. The fact that the pickup truck parked next to the victim’s
car was brown was attested to by the other witnesses in the
parking lot that night. Since the same evidence was introduced by
other witnesses and was properly before the jury for its considera-
tion, it was harmless error to allow the officers to testify as to
Patty’s statements to them. See Mackey v. State, 279 Ark. 307,
651 S.W.2d 82 (1983). The appellant also claims Patty’s state-
ments were inconsistent. That, however, was a matter for the jury
to resolve when it weighed the credibility of the witnesses.

The final two issues raised by appellant are that the court
erred by limiting testimony about statements made by Loretta
Daniels. to Patsy Gwenn Estes on the night of the shooting
concerning her relationship with appellant, and by not allowing
defense counsel to explore the history of that relationship.

[11) Astothefirstlimitationon testimony, appellant stated
that Ms. Estes would have testified that on the night of the
shooting, the deceased had a date with the appellant but later
made a second date with a man named Bill and was going to break
the date with appellant. This information, according to appellant,
would have corroborated his testimony. The court ruled that the
defense could elicit statements from Ms. Estes that “the decedent
said that she was supposed to meet Robert that night and that she
was wishing to avoid meeting Robert that night.” That is
substantially what Ms. Estes said in her testimony. Inasmuch as
the appellant was allowed to inquire into the subject he indicated
a desire to pursue, no error was committed. '

[12] We need not reach the second limitation on testimohy
claimed by appellant. He argues that he was denied the opportu-
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nity to explore the relationship between appellant and the
decedent, but he did not proffer the evidence he would have
presented. We have held that “where error is assigned in the
refusal of the court to hear testimony of a witness, the record must
disclose the substance or purport of the offered testimony, so that
this court may determine whether or not its rejection was
prejudicial.” Williams v. State, 258 Ark. 207, 523 S.W.2d 377
(1975), (quoting Latourette v. State, 91 Ark. 65, 120 S.W. 411
(1909)). Here, the appellant did present testimony by several
parties that the appellant and Loretta Daniels were apparently
having an affair. Without knowing what additional testimony
was refused, we cannot address its exclusion.

Pursuant to Ark. Stat. Ann. § 43-2725 (Repl. 1977) and
Sup. Ct. R. 11(f) we have reviewed all objections brought to our
attention in the abstract and briefs. We find no prejudicial error.

Affirmed.

PURTLE, J., not participating.




