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Opinion delivered January 13, 1986 

1. CONTRACTS — MUTUAL MISTAKE — RESCISSION PROPER. — Where 
both appellant and the agent of appellees were under the mistaken 

• impression that the low, flat portion of the land which appellant 
purchased from appellees was suitable for building permanent 
structures, whereas, the area was, in fact, subject to severe and
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frequent flooding, the chancellor was correct in holding that there 
was a mutual mistake of fact, making rescission proper. 

2. CONTRACTS — MUTUAL MISTAKE — APPROPRIATE BASIS FOR 
RESCISSION. — A mutual mistake of fact as to a material element of 
a contract is an appropriate basis for rescission. 

3. VENDOR & PURCHASER — FAILURE OF VENDOR TO INFORM 
PURCHASER THAT PROPERTY PURCHASED WAS IN FLOODPLAIN, AS 
DESIGNATED IN COUNTY ORDINANCE — INDEPENDENT INVESTIGA-
TION BY PURCHASER — EFFECT. — Even though there was a county 
ordinance which designated approximately two-thirds of the land 
purchased by appellant as being in the 100 year floodplain and 
required the seller of land lying in the floodplain to inform the buyer 
of that fact no later than ten days before closing the transaction, 
which the appellees, who sold the property to appellant, did not do, 
the chancellor correctly refused to base his decision on any alleged 
fraud resulting from appellees' failure to inform appellant of this 
fact, since appellant made an independent investigation and errone-
ously ascertained that the property was not in the floodplain, and 
did not rely upon appellees to give her information concerning 
flooding on the property. 

4. ACTIONS — ACTION FOR DECEIT — RELIANCE UPON DEFENDANT'S 
MISREPRESENTATION IS ESSENTIAL ELEMENT. — An essential ele-
ment of an action for deceit is reliance by the plaintiff on the 
defendant's misrepresentation. 

5. DEEDS — RESCISSION BASED ON MUTUAL MISTAKE — RECOVERIES 
LIMITED TO RESTITUTIONARY INTERESTS. — When rescission is 
based on mutual mistake rather than fraud, the recoveries of the 
parties are limited to their restitutionary interests; therefore, since 
appellant could show no benefit conferred on the appellees from her 
attempted improvements on the land, she was entitled to no 
recovery in excess of the return of the purchase price, which was 
awarded to her by the chancellor, as well as cancellation of her note 
and mortgage. 

6. TRIAL — COSTS — DIRECTIVE BY COURT THAT EACH PARTY BEAR 
HIS OWN COSTS — PARTY CHALLENGING MUST SHOW ABUSE OF 
DISCRETION. — Rule 54(d), Ark. R. Civ. P., provides that costs are 
to be allowed to the prevailing party as a matter of course unless the 
court otherwise directs; where the court directs that each party bear 
his own costs, the party challenging the ruling must show an abuse 
of discretion before the appellate court will overturn the chancel-
lor's decision. 

Appeal from Pulaski Chancery Court; Jack Pruniski, Spe-
cial Chancellor; affirmed.
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Gill, Skokos, Simpson, Buford & Graham, P.A., by: Theo-
dore C. Skokos and Michael R. Rainwater, for appellant. 

Gibson & Ellis, by: Sam Gibson, for appellees. 

DAVID NEWBERN, Justice. This is a real estate sale case in 
which the chancellor granted rescission in favor of the appellant 
on the ground of mutual mistake but did not award the money 
damages she claimed. The damages she sought were for her 
expenses in constructing improvements which subsequently had 
to be removed from the land. The appellant claims it was error for 
the chancellor to have found she did not rely on misrepresenta-
tions made by the appellees through their real estate agent, and 
thus it was error to refuse her damages for fraud plus costs and an 
attorney fee. On cross-appeal, the appellees contend the only 
possible basis for the rescission was fraud, not mistake, and the 
chancellor erred in granting rescission once he had found there 
was no reliance by the appellant on any active or constructive 
misrepresentations of the appellees. We find the chancellor was 
correct on all counts, and thus we affirm on both appeal and cross-
appeal.

1. Rescission 

Ill] The chancellor found that conversations between the 
appellant and the appellees' agent showed that both parties were 
under the mistaken impression that the low, flat portion of land in 
question was suitable for building permanent structures such as a 
barn, horse corral and fencing. In fact, however, the area where 
the appellant attempted to build a barn and corral and which she 
wanted to use as pasture for horses was subject to severe and 
frequent flooding. The chancellor held there was thus a mutual 
mistake of fact making rescission proper. While there was 
evidence the appellees had known of one instance of severe 
flooding on the land, the evidence did not show they knew it was 
prone to the frequent and extensive flooding which turned out to 
be the case. 

Other matters not known to the parties were that the low 
portion of the land, about two-thirds of the total acreage, is in the 
100 year floodplain and that a Pulaski County ordinance, No. 83- 
OR-11, requires a seller of land lying in the floodplain to inform 
the buyer of that fact no later than ten days before closing the
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transaction. The county planning ordinance also requires that no 
structures be built in the floodplain. If the chancellor's decision 
had been to permit rescission because of the parties' lack of 
knowledge of these items, we would have had before us the 
question whether the mistake was one of law rather than fact and 
thus perhaps irremediable. But see Glasgow v. Greenfield, 9 Ark. 
App. 224, 657 S.W.2d 578 (1983). 

[2] While the chancellor mentions these items, his basis for 
rescission was the mutual lack of knowledge about the extent of 
the flooding, and misunderstanding of the suitability of the 
property, as a matter of fact, for the buyer's purposes which were 
known to both parties. We sustain his finding that there was a 
mutual mistake of fact. A mutual mistake of fact as to a material 
element of a contract is an appropriate basis for rescission. 
Troxell v. Sandusky, 247 Ark. 898, 448 S.W.2d 28 (1969); 
Blythe v. Coney, 228 Ark. 824, 310 S.W.2d 485 (1958). Thus we 
affirm on cross-appeal. 

2. Damages for Fraud 

139 4] The chancellor refused to allow the appellant any 
damages for the loss she sustained with respect to the improve-
ments she had placed in the floodplain. He found the appellant 
had made an independent investigation of the propensity of the 
property to become flooded and had ascertained, erroneously, 
that the property was not in the floodplain. Thus, in spite of the 
legal duty on the part of the appellees to tell the appellant that the 
land was in the floodplain, and what might have been the 
resultant constructive fraud upon failure to inform her, he held 
that fraud may not be the basis of a damages award absent 
reliance on the misrepresentation. For the same reason the 
chancellor refused to base his decision on any alleged fraud 
resulting from the appellees' failure to tell the appellant what 
they may have known about the land's propensity to flood. He was 
correct. An essential element of an action for deceit is reliance by 
the plaintiff on the defendant's misrepresentation. MFA Mutual 
Insurance Co. v. Keller, 274 Ark. 281,623 S.W.2d 841 (1981). In 
view of the strong evidence, including her own testimony, that the 
appellant made her own investigation as to whether the land 
flooded, the extent to which a creek running through the land was 
in the floodplain and the feasibility of bridging the creek above
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the floodplain, we can hardly say the chancellor's factual determi-
nation that the appellant did not rely on the failure of the 
appellees to give her information known to them or which they 
had a duty to disclose to her under the ordinance was clearly 
erroneous. Ark. R. Civ. P. 52(a). 

We find nothing in the law of this jurisdiction requiring us to 
say that when the appellant chose to seek rescission rather than 
affirm the contract and sue for damages, either out of pocket or 
benefit of bargain, she waived any possible damages claim. See D. 
Dobbs, Remedies,§ 9.4 (1974). The point here is that we find no 
reason to upset the chancellor's conclusion that the appellant did 
not rely upon the appellees' misrepresentation of the facts as to 
whether the land was subject to flooding or their failure to notify 
the appellant that the land was in the "legal" floodplain. 

151 When rescission is based on mutual mistake rather than 
fraud, the recoveries of the parties are limited to their restitution-
ary interests. Restatement (Second) of Contracts § 370 (1979). 
As the appellant could show no benefit conferred on the appellees 
from her attempted improvements on the land, she was entitled to 
no recovery in excess of the return of the purchase price, which 
was awarded to her by the chancellor, as well as cancellation of 
her note and mortgage. 

3. Costs and Attorney Fee 

161 The appellant contends costs should have been awarded •

 to her as the prevailing party. For this proposition she cites Ark. 
R. Civ. P. 54. Rule 54(d) says, in relevant part, costs are to be 
allowed to the prevailing party as a matter of course, "unless the 
court otherwise directs." Here the court directed that each party 
bear his own costs. The appellant gives us no reason to hold the 
chancellor abused the discretion vested in him under the Rule, 
except that the appellees were guilty of fraud. 

The appellant's argument on the attorney fee is that it can be 
awarded when there is a "recognized ground of equity." Lewallen 
v. Bethune, 267 Ark. 976, 593 S.W.2d 64 (Ark. App. 1980). She 
then states that "fraud" is such a ground. As we are affirming the 
chancellor's refusal to find fraud as the basis of rescission, we 
need not go into the question whether one may recover costs under
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Rule 54(d) or an attorney fee when fraud has been alleged 
successfully. 

Affirmed. 

PURTLE, J., not participating.


