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1. MANDAMUS — DEFINITION. — A writ of mandamus is defined as an 
order of the Circuit or Chancery Court granted upon the petition of 
an aggrieved party or the State when the public interest is affected, 
commanding an executive, judicial, or ministerial officer to perform 
an act, or to omit to do an act, the performance or omission of which 
is enjoined by law. [Ark. Stat. Ann. § 33-102 (Repl. 1962)1 

2. MANDAMUS — COUNTY JUDGE MAY BE COMPELLED BY MANDAMUS 
TO PERFORM AN ACT. — A county judge may be compelled by 
mandamus to perform an act. 

3. MANDAMUS — STATUTE PERMITTING CHANCERY COURTS JURISDIC-
TION TO HEAR PETITIONS FOR MANDAMUS IS UNCONSTITUTIONAL. — 
Ark. Stat. Ann. § 33-101 (Repl. 1962), which declares that the 
Chancery Court shall have subject matter jurisdiction to hear a 
petition for a writ of mandamus is unconstitutional.
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4. APPEAL & ERROR — DECREE RENDERED BY COURT WITHOUT 
JURISDICTION. — A decree rendered by a court wholly without 
subject matter jurisdiction is vacated and set aside, but the original 
petition is not dismissed and may be transferred to a court with 
proper subject matter jurisdiction. 

Appeal from Saline Chancery Court; Robert W. Garrett, 
Chancellor; reversed and remanded. 

Dan Kroha, for appellant. 

Joe Kelly Hardin, for appellees. 

James L. Sloan, for intervenors. 

ROBERT H. DUDLEY, Justice. The incorporation of the Town 
of Alexander was granted in 1887 by the County Court of Pulaski 
County. In 1982, the Town of Alexander, ex parte, petitioned the 
Circuit Court of Saline County for an order declaring that the 
town was incorporated in both Saline and Pulaski Counties. The 
petition was filed in order to obtain turnback funds from Saline 
County as well as from Pulaski County. Although there was no 
notice of any type, the Circuit Court granted the order and held 
that Alexander was incorporated in both counties. In 1984, 
appellant, William Parker, filed the instant suit against Saline 
County and the County Judge of Saline County. It was filed in the 
Chancery Court of Saline County and the prayer recites: 

WHEREFORE, plaintiff prays that this Court im-
mediately issue its Order declaring that the Saline County 
Circuit Court Order of May 17; 1982 is correct, that the 
corporate limits of Alexander eitend into Saline County as 
shown by the plat filed with the Secretary of State, that the 
County Judge and his agents, servants and employees 
should recognize the established limits of Alexander, costs 
and all proper relief. 

The Chancery Court took jurisdiction of the case and ruled 
that the County Judge would not be compelled to follow the 
Circuit Court order because Alexander exists only in Pulaski 
County. We reverse and remand since the Chancery Court was 
completely without subject matter jurisdiction. 

[11 -3] The petition praying that the County Judge be 
compelled to do an act is a petition for a writ of mandamus. A writ
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of mandamus is defined as "an order of the Circuit or Chancery 
Court granted upon the petition of an aggrieved party or the State 
when the public interest is affected, commanding an executive, 
judicial, or ministerial officer to perform an act, or to omit to do an 
act, the performance or omission of which is enjoined by law." 
Ark. Stat. Ann. § 33-102 (Repl. 1962). Without question, we 
have often held that a county judge may be compelled by 
mandamus to perform an act. See, e.g., Merritt v. School 
District, 54 Ark. 468, 16 S.W. 287 (1891). However, that part of 
Ark. Stat. Ann. § 33-101 (Repl. 1962), which declares that the 
Chancery Court shall have subject matter jurisdiction to hear a 
petition for a writ of mandamus is unconstitutional. Nethercutt v. 
Pulaski County Special School Dist., 248 Ark. 143, 450 S.W.2d 
777 (1970) overruling Higgins v. Barnhill, 218 Ark. 466, 236 
S.W.2d 1011 (1951). The reason it is unconstitutional is the 
Arkansas Constitution gives the General Assembly the authority 
to create courts of chancery, but only authorizes the General 
Assembly to vest chancery courts with such jurisdiction as was 
known at the time the constitution was adopted, and the writ of 
mandamus was a common law writ, unknown to equity, at the 
time of the adoption of the Constitution of Arkansas. Nethercutt 
v. Pulaski County Special School Dist., supra. The Chancery 
Court, therefore, was wholly without subject matter jurisdiction 
to hear the petition in the case now before us. 

[4] The decree rendered by a court wholly without subject 
matter jurisdiction is vacated and set aside, but the original 
petition is not dismissed. See Taylor v. Bay St. Francis Drainage 
District, 171 Ark. 285, 284 S.W. 770 (1926). The original 
petition may be transferred to circuit court. 

Reversed and remanded. 

PURTLE, J., not participating.


