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Michael ASHING, et al. v. STATE of Arkansas


CR 85-182	 702 S.W.2d 20 

Supreme Court of Arkansas

Opinion delivered January 21, 1986 

CRIMINAL LAW — JUVENILES CHARGED WITH CRIME — TRANSFER 
OF CASE FROM ONE COURT TO ANOTHER — FACTORS TO BE 
CONSIDERED. — Act 390, Ark. Acts of 1981 [Ark. Stat. Ann. § 45- 
420 (Supp. 1983)], which deals with the procedure for transferring 
a juvenile's case, states that in making the decision concerning 
whether to retain jurisdiction of the case or to transfer it to another 
court having jurisdiction over the matter the court shall consider 
only the following factors: (a) The seriousness of the offense and 
whether violence was employed by the juvenile in the commission of 
the offense; (b) whether the offense is part of a repetitive pattern of 
adjudicated offenses which would lead to the determination that the 
juvenile is beyond rehabilitation programs, as evidenced by past 
efforts to treat and rehabilitate the juvenile and the response to such 
efforts; and (c) the prior history, character traits and mental 
maturity, and any other factors which reflect on the juvenile's 
prospects for rehabilitation. 

2. CRIMINAL LAW — TRANSFER OF CASES INVOLVING JUVENILE 
DELINQUENTS — NO STATUTORY REQUIREMENT THAT EQUAL 
WEIGHT BE GIVEN TO EACH FACTOR CONSIDERED. — There iS no 
requirement in Ark. Stat. Ann. § 45-420 (Supp. 1983) that equal 
weight be given to each factor, or that proof on all factors must be 
against the accused juveniles in order for the court to retain 
jurisdiction. 

3. CRIMINAL LAW — JUVENILES CHARGED WITH MURDER — NO 
ABUSE OF DISCRETION IN CIRCUIT COURT'S REFUSAL TO TRANSFER 
CASE TO JUVENILE COURT. — Where appellants, ages sixteen and 
fourteen, discussed how they might murder the victim (the mother 
of the fourteen year old) and shot her repeatedly and devised a story 
to tell the police in an effort to conceal their participation in the 
murder, the seriousness and violence of the crime, together with the 
fact that there was no significant showing on behalf of appellants for
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the prospect of rehabilitation, was sufficient to sustain the court's 
refusal to transfer the case from circuit to juvenile court, and, 
consequently, there was no abuse of discretion by the trial court. 

4. CRIMINAL LAW — CRIMES OF JUVENILES — PROCEDURE FOR 
TRANSFERRING JUVENILE CASE — NO STATUTORY REQUIREMENT 
THAT STATEMENT OF REASONS BE GIVEN. — There is no requirement 
in Act 390, Ark. Acts of 1981, that a statement of reasons be given 
by the court for the transfer or the refusal to transfer the case of a 
juvenile; it is enough that the record shows the foundation of the 
court's finding and provides a sufficient basis for review. 

5. CRIMINAL LAW — PROSECUTION OF JUVENILE DELINQUENTS — 
"COMMITS" CONSTRUED AS "CHARGED." — When the legislature 
enacted Ark. Stat. Ann. § 41-617 (2) (Supp. 1983), which provides 
that if a person fourteen years of age commits first degree murder 
he may be prosecuted by the prosecuting attorney if the prosecutor 
chooses, and, if not, proceedings must be instituted in the juvenile 
court, it was the intent of the legislature that the word "commits" be 
interpreted as "charged." 

6. STATUTES — STATUTORY CONSTRUCTION — DUTY TO CONSTRUE SO 
AS TO CARRY OUT LEGISLATIVE INTENT. — It iS the duty of the court, 
when the context so indicates, to substitute one word for another to 
give effect to what was evidently the intention of the legislature. 

7. CRIMINAL LAW — FOURTEEN YEAR OLDS MAY BE PROSECUTED AS 
ADULTS. — In Act 793, Ark. Acts of 1981, the legislature deter-
mined that for certain offenses, including murder, fourteen year 
olds could be prosecuted as adults, and the emergency clause of the 
act indicates the intent was to adopt stronger measures than were 
provided by the existing law. 

8. STATUTES — PENAL STATUTES TO BE STRICTLY CONSTRUED. — 
While penal statutes are to be given a strict construction, the rule of 
strict construction is not so rigid that it does not give way to the 
obvious legislative intent or bow to the plain policy and purposes of 
the statute. 

9. STATUTES — STRICT CONSTRUCTION DOES NOT REQUIRE LITERAL 
INTERPRETATION IF IT LEADS TO ABSURD CONSEQUENCES — REA-

- SONABLE INTERPRETATION REQUIRED. — The rule of strict con-
struction is not the enemy of common sense and does not require a 
literal interpretation leading to absurd consequences; such a read-
ing should be discarded in favor of a more reasonable 
interpretation. 

Appeal from Sebastian Circuit Court; Don Langston, Judge; 
affirmed. 
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Orville C. Clift, for appellant Brenda Taulbee. 

Steve Clark, Att'y Gen., by: Mary Beth Sudduth, Asst. 
Att'y Gen., for appellee. 

STEELE HAYS, Justice. Appellants Michael Ashing and 
Brenda Taulbee were charged with first degree murder of Iris 
Taulbee, Brenda's mother, who was shot and killed on August 23, 
1984. A motion was made to transfer the cause to juvenile court 
on the grounds that Michael Ashing was sixteen and Brenda 
Taulbee was fourteen the date of the murder. The motion was 
denied after a hearing and appellants were tried in circuit court. 
The jury returned a verdict of guilty of murder in the first degree, 
and Taulbee and Ashing were each sentenced to fifteen years. 

[11] Act 390 of 1981 [Ark. Stat. Ann. § 45-420 (Supp. 
1983)] deals with the procedure for transfer of a juvenile's case 
and provides in part: 

In making the decision whether to retain jurisdiction 
of the case or to transfer the case to another court having 
jurisdiction over the matter, the court shall consider only 
the following factors: 

(a) The seriousness of the offense and whether vio-
lence was employed by the juvenile in the commission of 
the offense. 

(b) Whether the offense is part of a repetitive pattern 
of adjudicated offenses which would lead to the determina-
tion that the juvenile is beyond rehabilitation under 
existing rehabilitation programs, as evidenced by past 
efforts to treat and rehabilitate the juvenile and the 
response to such efforts. 

(c) The prior history, character traits and mental 
maturity, and any other factors which reflect on the 
juvenile's prospects for rehabilitation. 

On appeal appellants maintain that the court did not take 
into consideration all three elements of the statute. We reject the 
argument. 

The first case to apply this statute was Franklin v. State, 7 
Ark. App. 75, 644 S.W.2d 318 (1983). There the court noted that
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under an earlier act, Act 451 of 1975, the question of the transfer 
of a case of this nature to the juvenile court was discretionary with 
the trial judge and our cases had held the ruling would not be 
disturbed unless that discretion was abused. The Franklin court 
went on to say that under the current act, Act 390 of 1981, the 
judge shall, on his own motion or the motion of either party, 
conduct a hearing on the question of transfer and noted that the 
act narrowed the exercise of the judge's discretion to a considera-
tion of the three factors mentioned in the act. 

In Franklin, the appellant had committed rape, aggravated 
robbery and theft. The court said the "seriousness of the crimes 
and the violence with which they were perpetrated would alone 
appear to be sufficient to sustain the court's refusal to transfer 
these causes to the juvenile court." The court found the second 
criterion not fully applicable, for there were no adjudicated 
offenses from which past efforts to treat and rehabilitate the 
juvenile could be evaluated. The court noted, however, there had 
been previous criminal activity. There was testimony that the 
prospects of appellant's rehabilitation were poor—violent tem-
per, hostility, and lack of remorse. And volition and premedita-
tion were demonstrated by deliberate attempts to cover up the 
crime. In overruling the motion to transfer, the trial judge gave 
his reasons and demonstrated that consideration had been given 
to all of the criteria set forth in § 45-420. 

121 In this case, it does not appear that proof of each factor 
was necessarily adverse to the appellants. However, there is no 
requirement in the statute that equal weight be given to each 
factor, or that proof on all factors must be against the appellants 
in order for the court to retain jurisdiction. Other jurisdictions 
with similar statutes have reached the same conclusions.' People 
v. Taylor, 76 Il1.2d 289, 29 Ill. Dec. 103, 391 N.E. 2d 366 (1979); 
Hazell v. State, 12 Md.App. 144, 277 A.2d 639 (1971). 

Here the nature of the crime was given primary considera-
tion by the trial court. The appellants were dating each other and 
Mrs. Taulbee disapproved. The appellants discussed how they 

This approach appears to be constitutionally firm. See People v. Taylor, 76111.2d 
289, 29 III. Dec. 103, 391 N.E.2d 366 (1979) (discussing the constitutionality of its 
juvenile transfer procedures in light of Kent v. United States, 383 U.S. 541 (1966).
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might murder her so they could "get on with their lives," and 
agreed that Michael would kill Mrs. Taulbee. He came to the 
Taulbee trailer late at night with a gun belonging to his father. 
Michael told Mrs. Taulbee there was some trouble at his house 
and while they discussed the matter he shot her in the back of the 
head. Michael and Brenda left the trailer but returned after a few 
minutes to see if Mrs. Taulbee was still alive. Michael then 
proceeded to shoot Mrs. Taulbee until the gun was empty. 
Michael and Brenda disposed of the murder weapon and spent 
several hours deciding how to conceal their participation in the 
murder. When initially questioned by police, Brenda relayed the 
story she and Michael had devised. 

[3] The seriousness and violence of this crime might alone 
be sufficient to sustain the refusal to transfer to juvenile court, but 
additionally, there was no significant showing on behalf of the 
appellants for the prospects of rehabilitation. Under the circum-
stances the trial court's discretion in refusing to transfer the cases 
was not abused. 

[4] The appellant urges there is no "analysis" by the trial 
court in reaching its conclusion. There is no requirement in the 
act that a statement of reasons be given, even so, the record shows 
the foundation of the court's finding and provides a sufficient 
basis for review. It is clear enough the trial court found that 
evidence in support of the motion to transfer did not outweigh the 
seriousness of the offense. Quoting from the record: 

The Court just feels that after considering the evidence 
and the facts in this case that a charge of first degree 
murder as indicated by the facts in this case is not one that 
should be dealt with by the Juvenile court. Many of the 
matters that have been suggested by the attorneys . . . are 
matters that the Court feels can properly be made to a jury 
for its consideration. . . . The Court is going to hold that 
considering all the facts of this matter, and for the nature 
of the charge, that this is a case where the defendants 
should be brought to trial before a circuit court. 

As the second point on appeal appellants take a novel 
approach to Ark. Stat. Ann. § 41-617, which provides for the 
charging of juveniles of certain ages in either circuit or juvenile 
court. That portion of the statute reads:
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(2) If a person was at least fifteen (15) years of age but less 
than eighteen (18) years of age at the time of the conduct 
alleged to constitute an offense, he may be charged either 
in circuit, municipal or juvenile court. If he is charged in 
circuit or municipal court, such court may enter any order 
waiving jurisdiction and transfer the proceedings to juve-
nile court. If a person fourteen (14) years of age commits 
first degree murder, second degree murder, or rape [,] such 
person may be prosecuted by the prosecuting attorney at 
his discretion, or if the prosecutor does not choose to 
prosecute such person, proceedings shall be instituted 
against such person in the appropriate juvenile court. (Our 
italics). 

[59 61 Appellants argue that by using the word "commits," 
the statute requires proof by the state that a person fourteen years 
of age is actually guilty of the crime charged before jurisdiction 
can be retained in circuit court. But that would require a strained 
interpretation of the statute. In the context of the act, the intent of 
the legislature is clear: If a person fourteen years of age is charged 
with first degree murder, the prosecuting attorney has the 
discretion to decide whether such person is charged in circuit 
court. It is our duty, when the context so indicates, to substitute 
one word for another to give effect to what was evidently the 
intention of the legislature. State v. Banks, 271 Ark. 331, 609 
S.W.2d 10 (1980). 

[7] Here, the context alone is sufficient to make the intent 
clear, and that conclusion is bolstered by the language of the 
emergency clause to Act 793 of 1981, amending the original act 
which gave exclusive jurisdiction over fourteen year olds to 
juvenile court. The legislature determined that for certain of-
fenses fourteen year olds could be prosecuted as adults, and the 
emergency clause of Act 793 indicates the intent was to adopt 
stronger measures than were provided by the existing law: 

It is hereby found and determined by the General Assem-
bly that the present Arkansas law provides that a person 
who is fourteen years of age at the time of commission of a 
crime may not be prosecuted for such offense; that there 
are many instances in which persons of fourteen years of 
age have committed premeditated murder but due to the
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present law can only be dealt with as juveniles; that this 
situation results in a mockery of justice and that the Act is 
immediately necessary to allow persons fourteen years of 
age to be prosecuted for criminal offenses. . . 

[89 9] Additionally, while recognizing that penal statutes 
are given a strict construction, the rule is not so rigid that it does 
not give way to the obvious legislative intent or bow to the plain 
policy and purposes of the statute. Sutherland, Statutory Con-
struction, § 59.06. The rule of strict construction is not the enemy 
of common sense and does not require a literal interpretation 
leading to absurd consequences. Such a reading should be 
discarded in favor of a more reasonable interpretation. Dollar v. 
State, 287 Ark. 61, 697 S.W.2d 868 (1985); Fairchild v. State, 
286 Ark. 194,690 S.W.2d 355 (1985); Hice v. State, 268 Ark. 57, 
593 S.W.2d 169 (1980). 

What appellant suggests would result in a clearly absurd 
procedure and common sense dictates the more reasonable 
interpretation, as stated above. 

Affirmed. 
PURTLE, J., not participating.


