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1. DIVORCE — MARITAL PROPERTY — MILITARY PENSION. — Appel-
lant’s military pension is marital property under Ark. Stat. Ann.
§ 34-1214(B)(2) even though he entered the service prior to his
marriage; the pension benefits that accrued during the marriage are
the result of mutual efforts of both parties and are not merely an
increase in the value of property acquired prior to the marriage.

2. DIVORCE — MARITAL PROPERTY — PENSION BENEFITS — NONCON-
TRIBUTORY PLAN. — Even where contributions have been made
entirely by the employer, retirement benefits are a mode of
employee compensation and as such are an earned property right of
the marriage.

3. DIVORCE — PROPERTY DIVISION. — Earnings or other property
acquired by each spouse must be treated as marital property unless
falling within one of the statutory exceptions, and neither one can
deprive the other of any interest in such property by putting it
temporarily beyond his or her own control, as by the purchase of
annuities, participation in a retirement pan or other device for
postponing full enjoyment of the property.

4. DIVORCE — PROPERTY DIVISION — DIVISION MUST BE EQUAL, OR
JUDGE MUST STATE REASON FOR UNEQUAL DIVISION. — Ark. Stat.
Ann. § 34-1214(A)(1) requires that all marital property shall be
distributed equally unless the court finds such a distribution to be
inequitable, taking into consideration certain enumerated factors:
when the court does make an unequal division, it must state its
reasons for doing so.

5. DIVORCE — PROPERTY DIVISION — NO EVIDENCE THAT DIVISION
WAS UNEQUAL. — Where there is nothing on the face of the order to
indicate it is not an equal division, there is insufficient information
in either the abstract or the record for the appellate court to
determine the valuation of any of the property divided, and the
record shows no error, the appellant’s argument fails for want of a
record.

6. APPEAL & ERROR — BURDEN ON APPELLANT TO DEMONSTRATE
ERROR. — The burden is upon the appellant to bring up a record
sufficient to demonstrate that the trial court was in error.

7. APPEAL & ERROR — REVERSAL REQUIRES APPARENT ERROR. —

Although the appellate court can’t presume that any portions of the
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record not designated support the trial court’s action, it also can’t
reverse unless the record demonstrates apparent error.

Appeal from Clark Chancery Court; J. Hugh Lookadoo,
Chancellor; affirmed as modified.

Janice Williams Wheeler, for appellant.
Wright & Chaney, P.A., by: Travis R. Berry, for appellee.

STEELE HAYs, Justice. The primary issue to be decided in
this divorce suit is the proper disposition of military retirement
pay under Ark. Stat. Ann. § 34-1214(A)(1). Jurisdiction rests on
Rule 29(1)(c).

Appellant Marvin Young and appellee Linda Young were
married in January 1963 and lived together as husband and wife
until October, 1984. Marvin Young had been in the United States
Air Force from January 1960 until his retirement in January,
1980. In October, 1984 Linda Young filed for divorce. Marvin
Young did not contest Linda’s divorce suit in October 1984. He
asked the court to divide the property in accordance with
Arkansas law. The court granted the divorce and divided the
property of the parties including Marvin Young’s military
retirement pay, finding it marital property in accordance with our
decision in Day v. Day, 281 Ark. 261, 663 S.W.2d 719 (1984).
The court divided the military pension proportionately to the
number of years of marriage that coincided with Marvin Young’s
military service, the method approved in Marshall v. Marshall,
285 Ark. 426, 688 S.W.2d 279 (1985).

In Womack v. Womack, 16 Ark. App. 139 (1985), a case
factually very similar to the one before us, the question of the
disposition of a military pension was at issue. The Court of

Appeals found that Day and its progeny had established that
military retirement benefits constitute marital property and our
prior holding on that subject in Paulsenv. Paulsen, 269 Ark. 523,
601 S.W.2d 873 (1980), was effectively overruled in Day, supra,
Marshall, supra, and Gentry v. Gentry, 282 Ark. 413, 668
S.W.2d 947 (1984). We find nothing in appellant’s argument to
warrant a contrary finding.

The appellant raises two arguments aside from the military
aspect of the pension, contending there was error in the court’s
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finding the pension was marital property. He first argues that
because he entered the service prior to his marriage, under Ark.
Stat. Ann. § 34-1214(B)(2), the pension represents only an
increase in value of property acquired prior to the marriage and is
not included in the definition of marital property. There is no
merit to this argument.

[1] If we were to adopt appellant’s argument it would be in
conflict with our reasoning in Day. There we recognized the basis
for a spouse’s right to retirement benefits was based on the fact
that the employment compensation of one spouse was acquired
through the mutual efforts of both parties and that inequity would
result if we failed to recognize the growing significance pensions
have played as part of the consideration for employment. In
Marshall, we did recognize the separate nature of retirement
benefits accrued prior to marriage, but we also reaffirmed our
holding in Day that subsequent benefits accrued during marriage
were marital property. Appellant has simply mischaracterized
those benefits accrued during marriage as being only an increase
in his separate property and chosen to ignore in his argument that
those benefits were marital property, a result of mutual efforts of
both parties as we have already held in Day.

Appellant also argues that this case is distinguishable from
Day because the pension plan here is a noncontributory one. In
Day we said:

Dr. Day has used part of the family’s money to buy the
annuities he now seeks to exempt from their proper
classification as marital property. Under the law, however,
we must recognize that Mrs. Day also contributed to the
acquisition of the annuities by service as a homemaker and
by bearing the six children and bringing them up.

Appellant points out that unlike Day, no family funds were
channeled into a retirement fund in this case.

[2] Thisargument overlooks the fact that although the plan
was noncontributory, the pension was in effect, part of the
consideration of his employment contract with the military, a
wage substitute. As it was consideration earned during the
marriage, it constitutes marital property. Ark. Stat. Ann. § 34-
1214(B). This is the majority view. See, Ohm v. Ohm, 49 Md.Ap.
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392, 431 A.2d 1371 (1981); In Re Marriage of Hunt, 78
Il1.App.3d 653, 34 I11.Dec. 55,397 N.E.2d 511 (1979); Matter of
Rogers v. Rogers, 45 Or.App. 885, 609 P.2d 877 (1980);
Damiano v. Damiano, 94 App.Div.2d 132, 463 N.Y.S.2d 477
(1983). “Even where contributions have been made entirely by
the employer, the courts have concluded that retirement benefits
are a mode of employee compensation and as such are an earned
property right of the marriage.” Rogers, supra.

[3] As we concluded in Day, “What we do hold is simply
that earnings or other property acquired by each spouse must be
treated as marital property unless falling within one of the
statutory exceptions, and neither one can deprive the other of any
interest in such property by putting it temporarily beyond his or
her own control, as by the purchase of annuities, participation in a
retirement plan or other device for postponing full enjoyment of
the property.”

[4] As a final point, appellant contends the court below
made an unequal division of the marital property. Ark. Stat. Ann.
§ 34-1214(A)(1) requires that all marital property shall be
distributed equally unless the court finds such a distribution to be
inequitable, taking into consideration certain enumerated fac-
tors. When the court does make an unequal division, it must state
its reasons for doing so.

There was nostatement by the court that an unequal division
of marital property was being made, nor any statement pertain-
ing to the manner of division other than a listing by the court of
how the property should be divided. Appellant maintains this was
an unequal division and that the court failed to state the basis for
the unequal division.

[5-7] The court is not required to state the division is an
equal one, and there is nothing on the face of the order to indicate
it is not an equal division. There is insufficient information in
either the abstract or the record for us to determine the valuation
of any of the property divided, and from the record no error is
shown. The burden is upon the appellant to bring up a record
sufficient to demonstrate that the trial court was in error. SD
Leasing v. RNF Corp., 278 Ark. 530, 647 S.W.2d 447 (1983);
Kingv. Younts, 278 Ark. 91, 643 S.W.2d 542 (1982). Although
we can’t presume that any portions of the record not designated




ARK.] 37

support the trial court’s action, we also can’t reverse unless the
record demonstrates apparent error. Sharum v. Dodson, 264
Ark. 57, 568 S.W.2d 503 (1978). Kimery v. Shockley, 226 Ark.
437,290S.W.2d 442 (1956). Appellant’s argument fails for want
of a record.

Appellant makes one point within this last argument which
warrants our attention. The court granted Linda Young a
proportionate share of the military pension amounting to one half
of 18/20ths. The record however does not support that and we
assume a clerical error was made. Appellant entered the service in
January 1960 and retired in January 1980. The Youngs were
married in January, 1963 and separated in 1984. The order
should be modified to grant appellee one-half of 17/20ths of the
military benefits.

Affirmed as modified.
PURTLE, J., not participating.

HickMmaN, J., dissents.

DARRELL HICKMAN, Justice, dissenting. I am of the view
that Paulsenv. Paulsen, 269 Ark. 523, 601 S.W.2d 873 (1980),
should not be overruled, so I dissent. I have previously stated my
objection to the majority’s change of position in Day v. Day, 281
Ark. 261, 663 S.W.2d 719 (1984).




