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Supreme Court of Arkansas
Opinion delivered January 21, 1986

1. CRIMINAL LAW — SECOND DEGREE BATTERY — ELEMENTS., —
Battery in the second degree contains the following elements: (1) a
battery, (2) committed with the purpose of causing physical injury,
and (3) causing serious physical injury. [Ark. Stat. Ann. § 41-
1602(1)(a) (Supp. 1983).]

2. CRIMINAL LAW — SECOND DEGREE BATTERY — INTENT TO CAUSE
PHYSICAL INJURY. — The only specific intent required by Ark. Stat. ;
Ann. § 41-1602(1)(a) (Supp. 1983), a provision of the second !
degree battery statute, is the intent to cause physical injury; the !
third element, causing serious physical injury, is supplied when the
serious physical injury actually occurs.

3. CRIMINAL LAW — BURGLARY — ELEMENTS. — The elements of the
crime of burglary are: (1) the entering or remaining unlawfully in
an occupiable structure of another person, (2) with the purpose of
committing therein an offense punishable by imprisonment. [Ark.
Stat. Ann. § 41-2002(1) (Repl. 1977).]

4. CRIMINAL LAW — PROOF THAT PURPOSE OF ENTERING OCCUPIABLE

STRUCTURE OF ANOTHER WAS TO COMMIT OFFENSE PUNISHABLE BY
IMPRISONMENT — SUFFICIENCY OF PROOF. — There is no merit to
appellant’s argument that the State did not prove the second
element of the crime of burglary, i.e., that appellant’s purpose in
unlawfully entering an occupiable structure of another person was
to commit an offense punishable by imprisonment, where the State
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did, in fact, prove that while appellant was in the victim’s home he
intentionally committed an offense punishable by imprisonment,
second degree battery.

Appeal from Pulaski Circuit Court, Fourth Division; John
Langston, Judge; affirmed.

William R. Simpson, Jr., Public Defender, and Donald K.
Campbell 111, by: Deborah R. Sallings, Deputy Public Defender,
for appellant.

Steve Clark, Att’y Gen, by: Theodore Holder, Asst. Att’y
Gen., for appellee.

RoBERT H. DUDLEY, Justice. During the late evening and
early morning of December 7 and 8, 1984, the appellant commit-
ted two burglaries, an aggravated assault, a battery, a kidnap-
ping, and a rape, before committing the burglary and the second
degree battery which are on appeal in this case. The appellant
contends the evidence in the two cases on appeal is insufficient to
support the convictions. We find no merit in the argument and
affirm both judgments of conviction.

In the early evening of December 7, 1984, Terry Nolen and
his wife, Kay, went shopping and then returned to their home in
west Little Rock where they decorated their Christmas tree,
wrapped presents, put their children to bed, and began watching
the late movie on television. While in the den watching the movie,
the Nolens dozed off. At this time, unknown to the Nolens, the
appellant was beginning his rampage in the neighborhood.
Sometime between 12:30 and 1:00a.m., they were awakened by a
noise. They looked up and saw a man standing in front of them.
His blue jeans were unbuttoned at the waist, and the fly was
partially unzipped. The intruder, appellant, never spoke but
motioned for Terry Nolen to go into the kitchen. Nolen started
toward the kitchen when appellant grabbed him by the right arm,
turned him around, and hit him on the side of the face, and
knocked his glasses off. Appellant hit him again, and Nolen
started to fight back. Nolen tackled the appellant, and in so doing,
Nolen broke his kneecap on the den floor. Appellant then ran out
of the Nolen’s house and was captured a short distance away.

[1,2] Appellant argues that the evidence is insufficient to
sustain the conviction for second degree battery. The second
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degree battery statute, Ark. Stat. Ann. § 41-1602(1)(a) (Supp.
1983), contains three elements: (1) a battery, (2) committed with
the purpose of causing physical injury, and (3) causing serious
physical injury. Appellant, in effect, argues that he only intended
to cause physical injury, not serious physical injury, and there-
fore, the third element is missing. The argument is based on a
misconstruction of the statute. The only specific intent required
by the statute is the intent to cause physical injury. Unquestion-
ably, twice striking Nolen on the side of the face with his fist was
evidence of an intent to cause physical injury. The third element,
causing serious physical injury, was supplied when the serious
physical injury actually occurred.

In anticipation of the above holding, appellant argues that
even if the only intent required was the intent to commit physical
injury, and he was found to have that intent at the time he struck
Nolen, that intent had ceased by the time that Nolen broke his
kneecap. Thus, he argues, he did not have the requisite intent to
cause physical injury at the moment the serious physical injury
occurred. The argument is without factual support. Viewing the
evidence most favorably to the appellee, as we must do, the blows
to Nolen and the breaking of the kneecap were a part of one
continuous occurrence. There was evidence to indicate that the
prerequisite intent was still present.

[3,4] In addition, the appellant argues that the evidence
was insufficient to sustain the conviction for burglary. The
elements of the crime of burglary are: (1) the entering or
remaining unlawfully in an occupiable structure of another
person, (2) with the purpose of committing therein an offense
punishable by imprisonment. Ark. Stat. Ann. § 41-2002(1)
(Repl. 1977). Appellant does not dispute that the evidence was
- sufficient on the first element, entry. Instead, he argues that the
State did not prove the second element, intent to commit an
offense punishable by imprisonment. The short answer to the
argument is that the State did prove by direct evidence that while
inside the victim’s home the appellant did, in fact, intentionally
commit an offense punishable by imprisonment, second degree
battery.

Affirmed.
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