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John R. DEAL and William T. DEAL v. Martha Deal 
HUDDLESTON, Executrix, et al. 

85-213	 702 S.W.2d 404 

Supreme Court of Arkansas
Opinion delivered January 27, 1986 

1. TRUSTS - TRUSTEE - COURT MAY ACT TO PREVENT ABUSE OF 
DISCRETION. - When discretion is conferred upon a trustee with 
respect to the exercise of a power, a court may act to prevent an 
abuse of that discretion. 

2. WILLS - INTENT OF TESTATRIX MUST BE GIVEN EFFECT. - In the 
interpretation of a will, the court must if possible give effect to the 
intention of the testatrix. 

3. WILLS - DESIGNATION OF DAUGHTERS AS TRUSTEES TO DISTRIBUTE 
FURNITURE AND PERSONAL EFFECTS EQUITABLY AMONG CHILDREN 
- DAUGHTERS TO USE BEST JUDGMENT - ARBITRARY DISTRIBU-
TION NOT INTENDED. - Where the testatrix bequeathed all of her 
household goods and personal effects to her two daughters, as 
trustees with specified powers, the testatrix meant to have the 
benefit of the daughters' best judgment in the distribution of the 
property to her children but did not mean for her daughters to take 
all the articles themselves or to make an arbitrary distribution; 
further, it would be contrary to her intent to sell the articles and 
divide the proceeds. 

4. WILLS - WILL DIRECTING TRUSTEES TO USE BEST JUDGMENT IN 
APPROPRIATELY AND EQUITABLY DISTRIBUTING PERSONAL EFFECTS 
- TRIAL JUDGE TO REVIEW PROPOSED DISTRIBUTION. - Where 
two daughters were designated under the will of their mother to be 
trustees of her personal effects, to distribute them equitably among 
the testatrix's four children, the two daughters should put down in 
writing, within a reasonable time, just what articles they propose to 
award to each of the four heirs, after which the two sons should be 
given an opportunity to present their specific objections, with the 
points of disagreement to be submitted to the probate court. 

5. WILLS - PROVISION THAT TRUSTEES HAVE DUE REGARD FOR 
MEMORANDA LEFT BY TESTATRIX INDICATING WISHES - NOT 
MANDATORY BUT GREAT WEIGHT SHOULD BE GIVEN TO WISHES. — 
A provision in a will that trustees have "due regard" for any 
memoranda the testatrix may leave indicating her wishes is not 
mandatory, but the testatrix's wishes should have much weight. 

6. WILLS - DISPOSITION OF PROPERTY BY EXTRANEOUS WRITING 
INCORPORATED IN WILL BY REFERENCE. - In 1979, the legislature
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approved the use of signed memoranda to dispose of property, made 
after the execution of a will, with certain restrictions, and incorpo-
rated by reference into the will. [Ark. Stat. Ann. § 60-419 (Supp. 
1985).] 

7. COURTS — JURISDICTION OF PROBATE COURTS — ADOPTION BY 
SUPREME COURT OF RULE THAT PROBATE COURTS HAVE JURISDIC-
TION TO DETERMINE OWNERSHIP OF PROPERTY OF DECEDENTS. — 
The Supreme Court adopts the better rule that probate courts have 
jurisdiction to determine the ownership of property as between 
personal representatives claiming for the estates and heirs or 
beneficiaries claiming adversely to the estates. 

Appeal from Drew Probate Court; Donald A. Clarke, 
Probate Judge; reversed on direct appeal and on cross appeal. 

Gibson, Gibson & Hashem, by: C. C. Gibson, III, for 
appellants. 

Williamson, Ball & Bird, for appellees. 

GEORGE ROSE SMITH, Justice. Mellie Nichols Deal, 88, a 
resident of Monticello, died testate in April, 1984, survived by 
two sons, the appellants, and two daughters, the appellees. The 
bulk of the estate, consisting of certificates of deposit and other 
liquid assets valued at about $125,000, was left equally to the 
testatrix's four children and presents no problem. Two disputes, 
however, have arisen with respect to the testatrix's furniture, 
household goods, and other personal effects. 

First, in a paragraph to be quoted in a moment, the will left 
all such articles of tangible personal property to the two daugh-
ters as trustees, to be appropriately distributed by them among 
the four children. The sons questioned the validity of that trust, as 
being too indefinite to be enforceable. The probate judge held that 
the trust is valid, but that the discretion vested in the trustees "is 
not subject to control by any person or court." The sons appeal 
from that decision, bringing the case to this court under Rule 
29(1)(p). 

Second, Martha Deal Huddleston, executrix of the will, filed 
a petition alleging that her two brothers had wrongfully taken 
various articles belonging to the estate, claiming ownership. She 
asked that the brothers be directed to return the property. The 
trial judge held that the probate court had no subject-matter 
jurisdiction of that petition, which was dismissed without
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prejudice. The executrix cross appeals from that decision. No 
proof has been submitted on either issue. 

We first consider the validity of the trust. The paragraph 
creating the trust reads as follows: 

Specific Bequest of All Household Goods and Per-
sonal Effects. I bequeath to my two daughters, Martha 
Deal Huddleston and Melanie Elizabeth Deal Dwyer, or to 
the survivor of them, as trustees and in trust, for the uses 
and purposes, with the authority and subject to the 
responsibilities and duties hereunder stated, all of the 
household furniture, appliances, fixtures, equipment, and 
all bedding, linens, tableware, silverware, china, cut-glass, 
vases, and other articles of household utility or adornment, 
and all wearing apparel, pictures, jewelry and other 
personal effects, owned by me at the time of my death. My 
two daughters, as trustees, shall be vested with the author-
ity, and charged with the duty and responsibility, to 
distribute my household goods and personal effects among 
my surviving children (including my two daughters, also 
including the heirs of the body of any child of mine who 
shall have predeceased me) in such manner as my daugh-
ters, in the exercise of their own best judgment and 
discretion, consider to be most appropriate, fair, just and 
equaable, having due regard for any memoranda which I 
may leave indicating my wishes as to who shall have 
particular items of my household goods and personal 
effects. 

The appellants, citing a number of cases and other authorities, 
argue that the proposed trust is too indefinite to be enforced by a 
court and involves an impermissible conflict of interest in that the 
two sisters have asserted they have the authority to distribute all 
the property to themselves if they wish. The trial court sustained 
the sisters' position. 

[11] It is fundamental that when discretion is conferred 
upon a trustee with respect to the exercise of a power, a court may 
act to prevent an abuse of that discretion. Restatement of Trusts 
2d, § 187 (1959). We have often recognized the authority of the 
chancery court to supervise a trustee's conduct. Bieatt v . Echols, 
181 Ark. 235, 35 S.W.2d 431 (1930), citing earlier cases. We
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have not considered the situation now presented. 

Elsewhere, a few cases have arisen in which, as here, one or 
more trustees have been given the discretionary power to dis-
tribute trust property among the members of a group that 
includes the trustees. The courts have almost invariably upheld 
such trusts, but have taken steps appropriate to the particular 
case to avoid adverse results from the conflict of interest. In some 
instances the superintending court has substituted its own discre-
tion for that of the trustee. In Re Peabody's Will, 277 App. Div. 
905, 98 N.Y.S.2d 614 (1950); Armington v. Meyer, 103 R.I. 211, 
236 A.2d 450 (1967). In other circumstances the appointment of 
a cotrustee or a new trustee has been found to be proper. Rogers v. 
Rogers, 111 N.Y. 228, 18 N.E. 636 (1888); Estate of Kagan, 118 
Misc.2d 1084, 462 N.Y.S.2d 128 (1983). 

12, 3] As is always the rule in the interpretation of a will, we 
must if possible give effect to the intention of the testatrix. It will 
not do for us to adopt either of the courses chosen in the above 
cases, displacing the trustees, for here Mrs. Deal unquestionably 
meant to have the benefit of her daughters' best judgment in the 
matter. For the same reason we reject a suggestion made by the 
appellants, that the articles be sold and the proceeds divided. 
That sort of disposition is exactly what the testatrix wanted to 
avoid. 

NI On the other hand, Mrs. Deal did not mean for her 
daughters to take all the articles themselves or to make an 
arbitrary distribution, for she expected the division to be "appro-
priate, fair, just and equitable." We think the most sensible 
solution is for the appellees to put down in writing, within a 
reasonable time to be fixed by the trial judge if necessary, just 
what articles they propose to award to each of the four heirs. The 
appellants must then be given an opportunity to present their 
specific objections, with the points of disagreement to be submit-
ted to the probate court if the brothers and sisters are not able to 
reach an agreement. We realize that all four are nonresidents, 
living in four other states, but that is a difficulty they must 
overcome. 

[5, 6] The will directs the trustees to have "due regard" for 
any memoranda the testatrix may leave indicating her wishes. 
That language is not mandatory, but her wishes should have
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much weight. The appellants argue that no such memorandum 
made a fter the execution of the will can be effective. That was 
formerly our rule, but in 1979 the legislature approved the use of 
signed memoranda, with certain restrictions. Ark. Stat. Ann. § 
60-419 (Supp. 1985). Whether any such memoranda were left by 
Mrs. Deal is for the trial court to decide if the issue is disputed. A 
memorandum was attached to the inventory, but the signature in 
the margin has not been verified. 

The cross appeal concerns the trial court's disclaimer of 
jurisdiction to determine the ownership of articles assertedly 
taken by the appellants, at least some of which they claim to have 
owned before their mother's death. For a long time there was 
uncertainty in our statutory and case law about the jurisdiction of 
the probate court to determine questions, arising in administra-
tion proceedings, with respect to the ownership of personal 
property. In Snow v. Martensen, 255 Ark. 1049, 1056, 505 
S.W.2d 20 (1974), we discussed several of our pertinent decisions 
and concluded that "the better rule would be that the probate 
courts do have jurisdiction to determine the ownership of prop-
erty . . . as between personal representatives claiming for the 
estates and heirs or beneficiaries claiming adversely to the 
estates." More recently, in Keenan v. Peevy, 267 Ark. 218, 233, 
590 S.W.2d 259 (1979), we echoed the statement in Snow that 
"the better rule" is for the probate courts to have that jurisdiction. 
As a practical matter it is plain that the dispute should be 
determined in one court, not in two. We accordingly adopt 
without equivocation this better rule and recognize that the 
probate court's jurisdiction should and does exist. 

Reversed on direct and cross appeal and remanded. 

PURTLE, J., not participating.


