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1. TAXATION — GROSS RECEIPTS TAX. — The Arkansas Gross
Receipts Tax is applicable when there is a transfer of either title or
possession for a valuable consideration. [Ark. Stat. Ann. § 84-1902
(Repl. 1980).] '

2. TAXATION — GROSS RECEIPTS TAX — “VALUABLE CONSIDERA-
TION” NOT SHOWN BY STIPULATION. — A valuable consideration in
the form of advertising is simply not shown by the fact stipulation
that only showed that samples were provided without charge.

Appeal from the Benton Chancery Court; John E. Jennings,
Chancellor; affirmed.

Timothy J. Leathers, Joseph V. Svoboda, Wayne Zakrzw-
ski, Kelly S. Jennings, John H. Theis, Ann Kell, and Joe
Morphew, by: Michael D. Munns, for appellant.

Bassett Law Firm, by: Wm. Robert Still, Jr., for appellee.

RoBerRT H. DUDLEY, Justice. The sole issue on appeal is
whether the free distribution of samples of prescription products
by the appellee, Dunhall Pharmaceuticals, Inc., is subject to a
sales tax. The trial court held the distribution was not taxable. We
affirm.

[1] The Arkansas Gross Receipts Tax is applicable when




ARK.] STATE v. DUNHALL PHARM., INC. 17
Cite as 288 Ark. 16 (1986)

there is a transfer of either title or possession for a valuable
consideration. Ark. Stat. Ann. § 84-1902 (Repl. 1980). Obvi-
ously, when the samples were distributed there was a transfer of
title and possession. The issue is whether the distribution was for a
valuable consideration. The scant determinative facts before us
are contained in the following stipulation:

Between November 1, 1979 and October 31, 1982,
Appellee gave samples of prescription flouride products
and gels without charge to a number of Arkansas dentists.

The State argues that there was a valuable consideration in
the form of advertising. That argument asks us to reverse the trial
court upon sheer speculation, and not upon the stipulated facts.

[2] The stipulation does not show the method of distribu-
tion; it does not show whether the sample contained any printing,
printed materials, or whether any representations were made
about them. Thus, if the samples were mailed to the dentists, no
advertising was shown. If they were delivered by representatives,
no representative advertising was shown. The stipulation offers
no clue about the reason for the distribution. It does not reveal
how particular dentists were selected as distributees or how many
of them received an unknown quantity of samples. The stipula-
tion does not tell us whether the dentists even know the name of
the manufacturer or distributor of the samples. A valuable
consideration in the form of advertising is simply not shown by the
fact stipulation.

The stipulation contains no evidence of consideration.
Affirmed.

PURTLE, J., not participating.

GEORGE ROSE SMIT.H, J., concurs.

GEORGE ROSE SMITH, Justice, concurring. The court’s
opinion encourages the Commissioner of Revenues to think that
the giving away of free samples by the appellee would be a taxable
transaction if the Commissioner had bothered to show that it has
some advertising value. The tax, however, is a percentage of the
“gross proceeds or gross receipts” derived from the transfer of
title or possession for a valuable consideration. Ark. Stat, Ann. §§
84-1902(c) and -1903 (Repl. 1980). What is the advertising
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value derived from giving away the samples in question? Surely
that value is too nebulous to be measured in dollars and cents
when a dentist is free to discard the sample if he prefers another
brand.

The legislature knows how to tax a transaction of this kind.
The sales tax expressly applies to free or complimentary tickets or
passes to places of amusement and the like. The statute then
declares that such tickets or passes have a value equal to the sale
price of similar tickets or passes. § 84-1903 (e). The legislature,
however, has not seen fit to tax the giving away of pharmaceutical
samples. I do not think the courts should levy that tax.




