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1. LIMITATION OF ACTIONS — FAULTY DESIGN OR CONSTRUCTION.
— Suits based on property damage resulting from design or
construction deficiency cannot be brought more than five
years after the work is substantially completed.

2. LIMITATION OF ACTIONS — STATUTE APPLICABLE IN NEGLIGENCE
ActioN. — Ark. Stat. Ann. § 37-237 does apply when the -

. allegation is one of negligence in construction or design.

3. LIMITATION OF ACTIONS — FAULTY DESIGN OR CONSTRUCTION —
NO DISTINCTION MADE BETWEEN OWNER AND CONSTRUCTION
FIRM. — Ark. Stat. Ann. § 37-237 does not distinguish between
the owner and the construction firm; it simply prohibits, after .
five years, any action against any person performing or
furnishing the design, planning, supervision or observation
of construction.

- Appeal from Pulaski Circuit Court, Third Division;
Tom F. Digby, Judge; affirmed.

Paul D. Groce, for appellant.
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DaRrRELL HickMAN, Justice. Qur decision in this case is
controlled by Okla Homer Smith Mfg. Co. v. Larson &
Wear, Inc., 278 Ark. 467, 646 S.W.2d 696 (1983), where we
interpreted Ark. Stat. Ann. § 37-237 (Supp. 1983), which
provides generally that suits based on property damage
resulting from design or construction deficiency cannot be
brought more than five years after the work is substantially
completed.

Admittedly this case was brought eight years after
Johnson Plaza Shopping Center was completed. The appel-
lant rented space for a hobby shop in the center in 1973. The
center was destroyed by fire in 1982. The appellant sued Guy
Johnson, one of the partners in the shopping center who had
contracted for the construction of the center and supervised
the work. The complaint alleged that Johnson was negli-
gentin installing an inferior quality of electrical wiring and
in failing to construct fire walls. Appellant complained that
as 4 result of appellee’s negligence, the fire, which started at
one end of the center, spread to the appellant’s shop at the
other end. ‘

The appellant raises two arguments. The first is that
this is a tort action rather than a contract action, and the
statute of limitations imposed by Ark. Stat. Ann. § 37-237
does not apply. We expressly held in Okla Homer Smith
Mfg. Co.,v. Larson & Wear, Inc., supra, that this statute does
apply when the allegation is one of negligence in construc-
tion or design. That is precisely the negligence alleged in
this case. The other argument is that the statute does not
apply to the owner of a building but only to the construction
.. firm. The statute makes no such distinction, providing that
“No action in contract . . . shall be brought against any
person performing or furnishing the design, planning,
supervision or observation of construction. . . .”

Affirmed.




