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1. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — NO 
PREJUDICE. — Where appellant never testified or even 
alleged that he was not guilty, and produced no evidence at 
the postconviction hearing that his conviction was unre-
liable, it was not necessary for the appellate court to 
examine the alleged ineffective assistance of counsel because 
appellant could not have been prejudiced. 

2. CRIMINAL PROCEDURE — GUILTY PLEA — DEFICIENCIES MAY BE 
SUPPLIED AT POSTCONVICTION HEARING. — Despite a trial 
judge's failure to comply strictly with A.R.Cr.P. 24.4 in 
accepting a plea of guilty, deficiencies may be supplied at 
the postconviction hearing. 

3. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — GUILTY 
PLEA VOLUNTARILY AND INTELLIGENTLY MADE. — Where 
appellant did not testify or even allege that he was misled 
by any misconception of the charge or the range of 
punishment, his guilty plea must be found to have been 
made intelligently and voluntarily.
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4. CRIMINAL LAW — GUILTY PLEA — NEED NOT BE MADE UNDER 
OATH. — A plea of guilty need not be made under oath. 

5. JUDGES — NO GROUNDS FOR TRIAL JUDGE TO RECUSE AT 
POSTCONVICTION HEARING. — Neither the fact that the trial 
judge had presided at the trial of the victim's wife and 
mentioned some of the facts brought out in that trial while 
questioning appellant to determine if he was in fact guilty, 
nor the fact that appellant was brought to court a second 
day, sworn and asked if his answers to questions asked him 
the day before would still be the same, is in any way a 
ground for disqualification of the trial judge at the 
A.R.Cr.P. 37 proceeding. 

Appeal from Miller Circuit Court, John Goodson, 
Judge; affirmed. 

Morgan E. Welch, for appellant. 

Steve Clark, Atty. Gen., by: Marci L. Talbot, Asst. 
Atty. Gen., for appellee. 

GEORGE ROSE SMITH, Justice. On June 1, 1982, after a 
hearing in open court, the trial judge accepted Welch's 
negotiated plea of guilty to a charge of conspiring to 
commit capital murder and imposed the recommended 
sentence of 20 years. In July, 1983, Welch filed this 
petition for postconviction relief under A.R.Cr.P. Rule 37. 
The petition was denied after a hearing at which Welch 
was represented by retained counsel. Among eight 
grounds for relief alleged in the petition, three are now 
argued as points for reversal. 

First, it is said that the petition should have been 
granted for ineffectiveness of counsel at the original 
-hearing on the plea of guilty. At that hearing Welch stated 
that he was guilty. That must still be his position, for he 
has not testified or even alleged otherwise. At the post-
conviction hearing he produced no evidence to show that 
his conviction is not reliable. It is therefore unnecessary 
for us to examine the alleged ineffectiveness of counsel, for 
Welch could not have been prejudiced. Crockett v. State, 
282 Ark. 582, 669 S.W. 2d 896 (1984).
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Second, it is argued that the trial judge accepted 
Welch's guilty plea without fully explaining to him all 
the elements of the offense and the possible minimum-and 
maximum sentences, as required by Rule 24.4. There is no 
substance to this argument. The judge explained to Welch 
that he was charged with having conspired with others to 
promote the commission of the capital murder of Wade K. 
Smith and that the range of punishment was not less than 
5 nor more than 50 years or life and/or a fine not to exceed 
$15,000. Thus the record contained a prima facie showing 
of substantial compliance with the Rule. Welch was in 
jail for a year awaiting trial and consulted with his 
attorneys some 25 times before the plea of guilty and the 
sentence was negotiated. He has not testified or even 
alleged that he was misled by any misconception of the 
charge or of the range of punishment. Despite a trial 
judge's failure to comply strictly with the Rule in accept-
ing a plea of guilty, deficiencies may be supplied at the 
postconviction hearing. Deason v. State, 263 Ark. 56, 562 
S.W.2d 79, cert. den. 439 U.S. 839 (1978). The key 
question is whether the plea of guilty was made intel-
ligently and voluntarily. Thomas v. State, 277 Ark. 74, 639 
S.W.2d 353 (1982). Here that question must, on the 
record, be answered in the affirmative. 

Third, complaint is made of the trial judge's denial of 
a motion to recuse himself at the Rule 37 hearing. No 
constitutional or statutory ground for disqualification is 
even suggested. Ark. Const., Art. 7, § 20 (1874); Ark. Stat. 
Ann. § 22-113 (Repl. 1962). Instead, the motion to recuse 
was based upon two circumstances supposedly indicating 
bias. (1) The trial judge had recently presided at the trial 
of the victim's wife, who had allegedly employed two or 
more persons to commit the • murder. The judge 
mentioned some facts brought out at that trial in 
questioning Welch to determine whether he was in fact 
guilty. Under Rule 24.6 it was the trial judge's duty to 
make that determination. It is not shown that his having 
presided at the other trial was in any way a disquali-
fication. Nor was the judge under any duty to take the 
witnss stand, as requested, and explain his mental 
processes in accepting the plea. (2) Complaint is made
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that after the original plea had been accepted at the 
hearing in open court, Welch was brought back to court 
the next day, sworn, and asked if his answers to the 
questions put to him the day before would still be the 
same. He said they would be. Since a plea of guilty need 
not be made under oath, the second proceeding was 
unnecessary and certainly does not indicate that the trial 
judge was so biased as to call for his recusal at the Rule 37 
proceeding. 

Affirmed.


