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1. APPEAL & ERROR — REVIEW OF GRANTING OF MOTION FOR NEW
TRIAL. — When a trial judge grants a new trial, the test on
review is whether the judge abused his discretion.

2. TRIAL — DECLARING NEW TRIAL IS PREROGATIVE OF TRIAL COURT
WHEN VERDICT AGAINST PREPONDERANCE OF EVIDENCE. —
Declaring a new trial is one of the prerogatives of a trial court,
and is exercised when the verdict is clearly against the
preponderance of the evidence.

Appeal from Benton Circuit Court; John E. Jennings,
Judge; affirmed.

Little, McCollum, Mixon & George, by: James G.
Mzixon, for appellant.
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DARRELL HICKMAN, Justice. After the jury returned a
verdict for the defendant in this negligence case where fault
was admitted, the trial judge set aside the verdict and ordered
a new trial. On appeal the defendant argues that the judge
abused his discretion. When a trial judge grants a motion for
a new trial, the test on review is whether the judge abused his
discretion. Clayton v. Wagnon, 276 Ark. 124, 633 S.W.2d 19
(1982). We find no such abuse and affirm the court’s
decision.

Mary E. Brown admitted that her vehicle struck therear
of the vehicle driven by Evelyn D. Wilson, when Wilson’s
vehicle was stopped. Wilson offered substantial evidence of
her subsequent pain and suffering, injury, lost wages, and
medical expenses. While Brown offered evidence that
Wilson said she was not hurt immediately following the
accident and questioned the cause of Wilson’s later com-
plaints, that is not énough for us to overrule the trial judge’s
decision that the jury was wrong in its verdict. That is one of
the prerogatives of a trial court, and is exercised when the
verdict is clearly against the preponderance of the evidence.
See Per Curiam of May 17, 1982,

The appellant argues that the trial court’s order reciting
the jury’s decision of no ‘liability” was against the
preponderance of the evidence was error because it failed to
consider that the jury’s finding could have been based of a
lack of proof of causation or damages. We cannot presume
that the court’s judgment did not encompass those issues.
Review the evidence and the judgment we find no manifest
abuse of discretion.

Affirmed.




