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Opinion delivered November 17, 1919,

MASTER AND SERVANT — AGREEMENT AS TO WORK ON SUNDAY —
BREACH OF EMPLOYMENT.—A contract of employment between ap-
pellant and appellee required the latter to work on Sundays.
Held, where the parties agreed that appellee might substitute an-
other in his place on Sunday, appellant can not contend that ap-
pellee’s failure to work in person on Sundays operated as a
breach of the contract.

MASTER AND SERVANT—DISCHARGE OF SERVANT.—Appellee was em-
ployed by appellant, as freight trucker at twenty-five cents an
hour. Appellant then refused to continue that employment and
offered appellee work as porter or baggageman at a salary of $45
a month. Held, appellant’s action was tantamount to a discharge
from and a refusal to further employ appellee in his original
position within section 1, act 210 of 1905.

RAILROADS—PROMISE TO PAY DISCHARGED EMPLOYEE—When the
foreman of a discharged railway employee, told the latter that

. he would be paid his money at a certain place, where a regular

agent was kept, it is equivalent to a request by the employee, to
be paid at that place, and is sufficient to entitle him to recover
the statutory penalty for failure to send the money.
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4. RAILROADS—GOVERNMENT CONTROL—RIGHT TO SUE AND BE SUED.—
The meaning of the act of Congress of March 21, 1918 author-
izing the taking over of certain railroads by the Government, is
that so far as suing and being sued is concerned, railroads oec-
cupied the same status after being taken over by the Govern-
ment as before.

5. SAME—SAME—DIRECTOR GENERAL.—The Director General of Rail-
roads under Federal control was not in the position of a receiver
of the said road. This attitude was that of an agent for the Gov-
ernment, taking over the railroads as a necessity of war, under
congressional and presidential authority.

6. SAME — SAME — SAME — ENFORCEMENT OF JUDGMENT AGAINST THE
PROPERTY OF THE RAILWAY COMPANY.—A judgment may be en-
forced against a railroad company, while in the hands of the Di-
rector General under Federal control.

7. SAME—SAME—SAME—SAME—CONSTITUTIONALITY OF FEDERAL ACT.
—The act of Congress of March 21, 1918, taking over the rail-
roads held constitutional.

Appeal from Hot Spring Circuit Court; J. C. Ross,
Judge; affirmed.

E. B. Kinsworthy and W. R. Donham, for appellant.

1. Appellee was not discharged; he quit of his own
accord. A reduction of wages under the proof was not
a discharge. 208 S. W. 790.

2. Appellee made no demand as required by statute
that his money or a valid check be sent to a station where
a regular agent was kept and was not entitled to any pen-
alty. 128 Ark. 312; 87 Ark. 132; 88 Id. 277.

The cause of action should have been dismissed as
to the railroad company. 254 Fed. 880.

D. D. Glover and Jabez M. Smith, for appellee.

Appellee was discharged without cause and was en-
titled to his pay and the penalty awarded. 131 Ark. 379.
The court correctly declared the law, and the evidence
sustains the judgment, and the judgment should be af-
firmed for the wages and penalty, and there is no error.

HUMPHREYS, J. Appellee brought suit against
the Missouri Pacific Railroad Company, before D. M.
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Noble, & justice 8f thé” pddce in"Fehter township, Hot
Spiihi County, Arkatisds, {6 kedoyér the sum of $50 as
wages, and a penalty preseribed by Akt 210 of the Acts
of. the Legislature of 1905, -amending section 6649 of
Kirby’s Digest. The act, insofar as it relates to this case,
isuak follows: < Wlhiencver any vailvroad éompany or cor-
pofation or aty redeiver sperating any railroad engaged
I l’f:l%ﬁe .B/\“lsinés,s “of ‘operating or );}:dﬁ‘s:qrﬁb‘ting any rail-
toad or railroad bridee, ksiliii,l:.,dl_s,‘chz_x;rgg‘ with or with-
quf cause or refusq to further employ. any sesvant or em-
ployees thereof, the anpaid wages of -anynsuch servant or
employee then earned at the. contract rate, without abate-
ment or deduction, shall'be and bedotre due 4nd payable
enthe day of such diselidrge or véfusal 6 lg'iﬁgiir employ,
ally* §tieH servant oY empléyed may’ é-g'qé t'of ‘his fore-
man or the keeper of his time to liave the money due him,
or a, valid check, therefor, scaf tp any statiop where a
régilar 'agent is keptf, and if the money aforesaid, or
a valid check therefor, does not reach sucﬁ's&cléiioﬁ within
sevent dgys fromthe-date it!ik:sowréquestedi then as a
Repaltyi for sugh,nonpaymentithe wages of sugh servant
qr,pmplpyec shall: continye from, the date.of, the discharge
or refusal to further employ at the same xate until paid.”’
. j”\!]I)_ef‘:;l'ult judgmepﬁ was repde,red in favor of appellee
i the magistrate’s gourt, for $50, and $2.50 per day as a
penalty for nonpayment of the wagas from July, 9, 1918,
until thé payment of ;said.sum, ;. An, appea] was taken
from that judgmérit to the circuit.'coitt in said county,
ifid, on the 20th day’6f Jafudry, 1919, the Missouri Pa-
cific Railroad Compiny filed an andwet, denying the in-
debtedness or. liability for a‘penalty] the discharge or re-
fpsal.to eontinue appellee in its. cmployment, any request
or-demand by appellee on his foreman or time keeper to
gg?d{;thq amount. clgimed, to be due him as wages, or a
valid check therefor - within seven.days, to; the agent at
Malvern, or :that;appellee; applied to.said agent, after
seven days, for his Wz}gés',' or a valid check thercfor.

1-7"10n the 29th day of Jantiary, following, appellee filed a
niotion to substitute in his placé, as defendant, Walker D,
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Hines, Director eneral of Raﬂroaﬂs, Over the objec-
tion’ ot hpp’éllant thE doutt refised to make the sthgtt!
tiition, Buf'made ’fhb Ditedtdr” GieneraIt party defepdayit!
THe causé then’ proceeéleél £6 tllal aﬁcT was submitféd {:
a jury upéh the pleaidmgs ém&ence and 1nstru‘ct13 s“%%
B court. The jaty refurned fhe f'oHo’W’mg verdict ‘W\’ifé
thé Jury ﬁnd for thé plam‘giff m thé ‘s‘ﬁm of $50‘as ée?o{
fdr 13601 also $2.50, per day as penqlty from, thé" %I,th
da y of July, 1913, untﬂ tlle prqsent date J. M. Caldweﬂ
Foypmfm There11p0 i, "a’ ud was,, r éred
fp{ sadnist’ appéllant,s fpr $00 aebtz ,{ilndf‘]g?'o’% penal‘;y roH%
that Jud 11‘%ent au a.let,q,l ,hdb bepn duly pr osecuted’ ?o iu
(:ourt -
i (1) Appell,ants ﬁlst ms st that thQ undlspu’cea eV}
dence shoxlved that appelleerv huntarﬂ{X quit, the sng ice of
appellants [and th t it was crror to render - Juglgm nt
é‘g" iﬁs{f thpm fQI agtatuttog penzllil’tp' on thet eoriyan@n 18-
'haxoe or, refusa to further employ anpellee. ij;,;157 S@l,d
hat because th?, (;ontlact requned appellee .to s }vog:l; Qp
Sunda? hls fallure to wmk i, peﬁ sopx onthe Sabbath dfl
amounted to a bloac Tof _hl‘S con‘cl;lcltl - The evidenec
tendcd to show,that appe‘llee an }ns e;nployer had, agme?J)
at he might, subsﬁtute» gt | 1s o}yn Bxpense, some one
eTFe to er k on t}le Sab’bath day Un{ emsueh an arra
men{, a fallure 0 repo;g m I)f}l §8n an yworkvon, aiz §£
bath &av Woul not c}qng 1tug Vo Wt,ary ce§sa Lﬂ.g of
ppellee s’ d Pgs qnv %t e,con& It was-a. guhest}gg
or thé' Jury o say whether or no sﬁch an argqggqmﬁlj;
was, made under t].}P cont q £ em]?lo ment.
(2) Agam itis'$k 1d a.%, éed se appel}ee refused t%)
ccepf etiplos; me]ht as a boff{ "6' b awe man gt $4 5r 3
onth” thiefeFord 'lip {7‘0‘1 ﬂ‘tarll %mi selvme of” ¥
taxfroa‘d cfomF ’ "Tﬁé “ "dé}(l' i é’ osed tha'&; 1mr.§ ‘7
fpoh’th OI Ju x, 918 pg) lieé was e}m}lo’yed by\ BA
._’Inones ‘station awentgt Malverp as a fr Gl‘;llt tru(;ker.at th%
rite of tw ﬂt? g }¥S an, l}ourr 9}( $§n&)7a (iay rfor a,rQn-
Hbur day "that.f fter about ‘Eq 7 S, ,ones enr;
fﬁxe’d ghe armg and Wa§ suceeeded }(ry E B Wl}ham
thialt on, or about ‘pp% 27’511 day, of “j'uly,l Pppelbee rieceweti

TOTH 2OIRT
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information that Williams had placed him on the roll as
porter, or baggageman, at a salary of $45 a month, and
intended to pay him only $1.50 per day for the entire
time he had worked; that he went to see Williams, who
turned to the record, under the heading ‘‘porter,”” and
told appellee he could not allow him more than $45 a
month, and that it was up to him to aceept or refuse that
money ; that appellee contended he had not been working
as porter and could not support his family on that
amount; that Williams responded he could not allow
more, whereupon appellee informed him that he might
have the job as soon as he paid him off; that the agent
sent a man to take his place, but appellee refused to let
the new man go to work until he received his pay.

The appellee then consulted an old employee, who
advised him that he could not keep the new man from
going to work; that on the next day, Sunday, his substi-
tute was displaced by the new man. We think the refusal
of appellants to allow appellee to work longer in the ca-
pacity of freight trucker, at 25 cents an hour, and their
offer to retain him as porter or baggageman, at a salary
of $45 per month, was tantamount to a discharge from
and a refusal to further employ appellee in his original
position, within the meaning of section 1, act 210, of the
Acts of the Legislature of 1905. Under this construction
of said act, as applied to the facts in this case, it can
not be said that appellee voluntarily quit the service of
appellants.

(3) Tt is next insisted that appellee was not entitled
to a penalty because the undisputed evidence showed that
he did not bring himself within that provision of said act
which required the employee, when discharged or when
refused employment, to request his foreman or keeper of
his time to send the money due him, or a valid check
therefor, to a station agent, at a station where a regular
agent is kept. Appellee testified that, after he made up
his mind not to prevent the new man from taking his
place, he demanded the wages due him from E. B. Wil-
liams, his immediate employer, and the man who kept
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his time; that Williams responded that the money would
be here in seven days. The undisputed evidence also
showed that this conversation occurred in the Malvern
depot, where appellee had been working and where E. B.
Williams was employed as the regular station agent. This
court held, in the case of Biggs v. St. Louis, 1. M. & S.
R. Co., 91 Ark. 122 (quoting the sixth syllabus) that:

‘““Where, at the time a servant was discharged by a
railroad company, his foreman notified him that his
money would be sent to a station named where a regular
agent was kept, to which the servant acquiesced, this
was equivalent to a request by the servant to have the
money due him sent to the station, and sufficient to en-
title him to recover the statutory penalty for failure to
send the money.’’

We think the evidence in this case brings it clearly
within the rule laid down in Biggs v. St. Louis, I. M. & S.
R. Co., supra.

Lastly, appellant insists that it was erroneous to ren-
der any judgment against the Missouri Pacific Railroad
Company, for the reason that the undisputed evidence
showed that at the time of the employment and discharge
of appellee the railroad was being operated by Walker
D. Hines, Director General of Railroads in the United
States of America, and not by said railroad company.
Under authority granted by Congress on August 29, 1916,
the President issued a proclamation on December 26,
1917, for the Director General to take possession of cer-
tain railroads in the United States, including the Mis-
souri Pacific Railroad Company. On March 21, 1918,
thereafter, Congress passed a statute to the effect that,
‘“Carriers while under Federal control shall be subject
to all laws and liabilities as common carriers, whether
arising under State or Federal laws or at common law,
except insofar as may be inconsistent with the provisions
of this act or any other act applicable to such Federal
control or with any order of the President. Actions at
law or suits in equity may be brought by and against such
carriers and judgments rendered as now provided by
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law; and in any action at law or suit in equity against
the carrier, no defense shall be made thereto upon the
ground that the carrier is an instrumentality or agency
of the Federal Government.’’

(4-5) If the word ‘‘carriers’ used in this act had
reference to the Director General, who was operating said
railroad, then it was improper to render a judgment
against the Missouri Pacific Railroad Company. We are
unable to find anything in the language or context used
that indicates that the word ‘‘carriers’’ refers to the
Director General. On the contrary, the plain meaning
is that, so far as suing and being sued is concerned, the
railroad occupied exactly the same status after being
taken over by the Government as before. The case of
Rutherford v. Union Pacific Rd. Co., 254 Fed. 880, cited
by appellant in support of its position that the statute in
question had reference to the Director General, and not
to the original corporation, argued that the Director Gen-
eral occupied the same position with reference to the
railroad as receivers do. We do not think the position
occupied by the Director General is analogous to that of
a receiver. The attitude of a receiver is that of a trus-
tee for the benefit of creditors. The attitude of the Di-
rector General is that of an agent of the Government
taking over the railroads as a necessity of war, under
congressional and presidential authority. A receivership
implies insolvency; the operation of the railroad under
a director general does not carry such an implication.
We think the later case of Jensen v. Lehigh Valley Rd.,
255 Fed. 795, is the better reasoned case. It was said by
Judge Hand in the latter case: ‘‘It appears to-me that
Congress pretty clearly meant, by the term ‘carriers,’
the corporations themselves, and that the right to sue
them must remain certainly till it is changed by some
valid provision.”’

(6-7) It may be contended that the statute in ques-
tion is unconstitutional, because, if the claim is reduced to
a judgment and enforced against the property of the cor-
poration, it would amount to a taking of private property
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without due process of law from the corporation to pay
a liability incurred by the act of the Federal authorities
operating the road. We do not understand that such
would be the effect of the act. Immunity from loss, as
well as assurance of a reasonable return upon the invest-
ment, was guaranteed the railroad corporations by the
government. Aect March 21, 1918, e. 25, 40 Stat. 451.
Under such a guarantee the enforcement of judgments
against the property of the railroad corporations during
the control by Federal authorities could not have the
ctfect of confiscating their property. Immunity from
loss and assurance of gain are a complete answer to any
contention that the enforcement of such judgments
would be the taking of private property without the proec-
ess of law, or the taking of private property for public
purposes without just compensation. We think the act
constitutional.

No error appearing in the record, the judgment is
affirmed.




