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MacLiarrerTY 9. PAYNE.

Opinion delivered November 17, 1919.

REAL ESTATE BROKERS—COMMISSION-—RIGHT OF OWNER TO RAISE PRICE.
—When the owner of property has listed the same for sale with
a broker, he may raise the price demanded for the property at
any time before the broker produces a purchaser, ready, willing
and able to buy.

Appeal from Polk Circuit Court; James S. Steel,
Judge; reversed.
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- Prickett & Pipkin, for appellanf:

Upon the evidence defgnda,nt was ent1t1ed to a per~
gmptory instruction to return a_ver dlct for, hlm.‘_ There
8.0 evidence that dppellee prodchd a purch@se;‘“ ready,
willing and able to pay $3,300 cash,. The, caurt’s insfrur
glep was error,-and the verdiet-is. eontrary.to. the eyir
dence,.and the eourt should: have directed ‘a verdigt {for
deiendant S TS T R S ST S e)q
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* Ndrbood: o Atley _j, ‘for- appel}ee '

? e agenf dl(I not ﬁnd a. purc}laser, ready, able a
willing to purchase on the terms offered but’ o?ly‘ reagff
to buy with bo s iisfedd o Eatn D9 EAT, ‘.3‘93

AN, S.) 32900 "Appeltée “was erititled to an mstrﬁeféd
v‘et‘dfct‘under the' dvidetied.” Th Judg'ment i§ right. ©'10 o

Y O U YR L1 VR U T v e EHTOU
{HI1cs HUMP,HRF‘YS, J. Appelleeqnstltuted suit-againsf
appellant. before . S, Hi: . Snsuth;,a justice.of the peace-in
Genter township, Polls Gounty, Axkansas, to recover $175
as a commission for producing 4. pyrchaser, for g business;
building in Mena, owned hy appellant, Whlch had: been
Iig ted v§1th hn‘/[n féf; s’éle'eat $3 gHDO fhe trial'in {’,hg mag-
1s‘gr te % couqt resuilﬁed in a R gme,nt for appeLlee frBH;
whichJ an ap al \V%S ta en to i:h, clrcuét court o seu
ount nty, In’ gw cxi%;mt cpm{’c, he. ‘éause was § bmlt’ged
% Lur}PuBon the. ewdepce am1 1n§iruct10ns 0 the 01};':;
which Tesu teg in a Y{%I‘ lict; afid uc}gment for $11p i
favor of appelIee From tﬁat Ju%gmen’c an appeal ‘has
been duly prosecuted to this court.

The evidence on behalf of appellee showed that ap-
pellant was the owner, of a brick building in Mena, which
he listed with appeﬂee, a real ¢stafe agent for sale at a
net price of $3,500 intkashy that ow thé morning of Octo-
ber 2, 1918, appelles pointed ont and priced the prop:
grty at.the listed prieeto.a: prospective purchaser by-the
name of: Stevens y that Stevéns showed anxinterest in:the
property and‘made arrappdintnient’to retirn in-the after-
noon ; that at noon, as he went to dinner, afipeilee hdtified
appellant that he had. a ﬁros_pect;ve purchasfer for the
property at the listed price; that appellant ,ra;ised ‘the
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priteat that tinre b $4,000: that wheh theé purchader:tes
turned in'the afternoon; heinformed-hint that appellant:
hall rhiked~the: price Trom thirty-five *hdhdred . to. four:
tHousantl dblldrsy that-appellds then ihtrodaced the pros:
peetwe purdhasbr 4o appellant}! that tHapurchager’ *'of’ ’
féred appellant’$3;500 in governrent bonds, iwhith way
féfdsedf,"not;'bécziuse tlie offer was fnbonds ifbtesd of!
cash,'buf becatise he had raised the piice of the propetty:
froin thirty-five hundred-tofotir thousand; dollarsy that-
several ‘eountdr-propusitiohs passédhetween appellant’
and the pufchater; bhtthe matter 'wal postponed untitm
later date; that on the next day, in the prusciiceof dp=:
peltee] the purchaser offered £o: pay tlrergommission’and
give wppeltant $3,600 in goverhment Yonds'for the prop-
erty, and that appellant acckpted-the offer’ that appetice
thereupon directed them to go térthé pankand énter into
a written agreement to that effept;that;they, went tp the
bank for that purpose, where they became involved in a
dispute as to the terms 'T fhe E{e_T and falled to consum-
mate it A o e e rea T ey :

Over the Obaectlpn.;qﬁ(apmllam, kh%muse ywas sent
to the jury upon tho theor that appellant would be re-

,,,,,,

spdnsible for thé comrhission 1t appélle€ produced & }?ur—

......

chasers ready, and, willing, to ay, appelant §3,500 pef, in
government bonds for, saidi propertys,if, appellant,at, the
time -éxpressed-himself as-heingrsatisfied with -bowds in
Hetr oftrsh? * This*was aw Terrone’brﬂs tdiec)‘ry dpom ’M‘uch
to submit the case, because appellant” h‘ﬁ’d ?perfect Tight
t8 raise the" pI‘lCC Aatdny e heford” ap; elle_e producnﬂ
a-purchader ready. And willing Tt ta\]ge the nroperty at
the -listed.price... Ap,pe,llee; himsglf, tpvgt}ﬁ,qd that, bpfore
any offer.-was maﬂc» by-the purchaser;appelant infermed
him that he had raised the prite from' ﬁnrtyzﬁkre humdred
to four thousand d8llads. O'The only’ Tesue presehted by
the gévidenée for submissiosi to the” ml’v W‘ls Whether oT
fot fhe pm‘chasm, df?ex‘ed’ AN LR ﬁ)ijéllanfs agreec], to

accept, $3.500, net, I gﬁ)yernmep']; bonds, For. said. prop-
erty, aé’tex; they wore intreduced. to cach-other by-appel-
lec, and whether the deal failed through the fault of ap-
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pellant. Appellee testified that appellant and the pros-
pective purchaser entered into such an agreement in his
presence, and that, through his advice, they went to the
bank to have a written contract prepared to that effect.
C. E. Nance, cashier of the Farmers & Merchants Bank,
where the parties went to have the contract prepared,
testified that the deal was not consummated on account of
a dispute arising between the parties as to the price to be
paid for the property. Appellant’s responsibility for
the commission would depend upon whether he or the
purchaser was at fault in terminating the deal before
consummation.

The cause was submitted to the jury upon a theory
not warranted by the evidence, and, on account of the
error indicated, the judgment is reversed and the cause
- remanded for a new trial.

Justice SMITH dissents.




