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■HORSTMANN V. LAFARGUE. 

Opinion delivered November 17, 1919. .	. 
roth6iisec ANb yttAc ol:itt :A.Li:iGATioN OF INSOLVENCY-FAILURE TO 

etIMPIght; fistlQéti Pthh.to the . defendant was in-
solvent,:andthe ansvit6i .did not'deny tlitilittgatiOn ? it is unnec-

.lArqTy. V+,./lrcYse it.	 •	 .	 •-;  ,Fv	wxjblimp	 ,evidtam held; to 
show that the mortgagor of certain preptriDt; ka):1.41ortgaget 
for the purpose of defrauding creditors. 
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to set asicle tke fraudyient conveyance, Me Afttutq ppylikes 

'that in suits to set aside fraudulelI co,ayeyanes azyi t5). pi+913 
equitable garnishments, it a'hot -he'cessarY ror gt'fie "Plairitiff 'to
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Aii a rctionl tb- set agide A;:fratidule&t: con'veyAntii:It 
is necessary to show that the remedy at law is inAdjehuAO„ fb'y 

- ri I P11,c'vOV Plat:the, debtor, hqa ino other, sucociem me,arls from:which 
- the claim of tliç. creditor m iax ,iie satisfied,,or ,showirif ogierifacts 
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OM TORTs.—uiaiman4 . Igr l'ilagps ariing trom 
torts are within the protection of -sLtut e . A' Oainst fraudulent 

ni jeoriveYan7cetg,' ai-id f aie; Teg. rifed ' AV creditoit 'Within the meaning 
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( Aleni copveyance, .iia ,a. an , incidgq to' that right, under Kir-
t ' • by's . Digest, ' sectiou 62k eciiiity Jok ,jiirisdiction to adjudicate 

IW'cla'.im arid to reClu c̀e it to jiidgrhent. 
... 	I	 ! 

'Appeal fromAikansa's Chancery Court; John M. 
KOtt, Chaileelloi,; AfAithea ..i - 

..— Oeó: W.'Ira0- and W: ;-11, -T rerral, for appellants. 
--, 1. '-: Theile w:as no evide to justify the finding that 
tlie mortgages -We're -given bi' kept on record to cheat or 
d'efiand Pluintiff ori- aiiY . one else. In order to set aside a 
dmireSrafice for being A-arrudulent as to future creditors, it 
must be shown tliACtlie' , debtor reasonably had in mind or 
contemplation the contracting of future debts at the time 
the,convevance is rn6.11e. Plaintiff failed to show that de-
Hile18.7nt did -not have enough property left to pay all his 
Abli:t -S after the" 'Mortgages had been executed, hence no 
th;idence of big ' iiisolvency. It is shown that defendants 
retained enough property to pay all existing creditors 
a .Ctlie 1firn.6 the conveyances were made. 96 Ark. 538; 
8 1 71d:470 ; fi:3' Id. 494; 29 Id. 407 ; 56 Id. 73, 253. Before
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a voluntary conveyance can be set aside at the instance of 
subsequent creditors, the evidence must show that such 
conveyance was made to defraud such creditors. 38 Ark. 
427; 50 Id. 42. Insolvency must be shown. 56 Ark. 256; 
63 Id. 416. 

2. Under the act of March 31,1887, it is not a pre-
requisite to a suit in equity by a creditor to annul a 
fraudulent conveyance that the creditor should reduce his 
claim to judgment at law and have execntion issue with 
a return of 'walla bona. It is still necessary to prove in-
solvency of the debtor. 66 Ark. 486 ; 63 Id. 412. A vol-
untary conveyance by an insolvent debtor is fraudulent 
as to subsequent as well as existing creditors if the 
debtor reasonably had in contemplation the contracting 
of such future debts at the time the conveyance was made. 
56 Ark. 69; 118 Id. 232. 

3. The chancery court did not have jurisdiction to 
hear and determine the personal injury case involved. 
The allegations were not sufficient to give the court ju-
risdiction to determine the question of damages for per-
sonal injuries. 37 Ark. 292-3 ; 1 Id. 42; Pom. Eq. (4 Ed.), 
par. 237, P. 374 ; 140 U. S. 111 ; Porn. Eq. (4 Ed.), p. 373 ; 
619 par. 327; lb., p. 156, and p. 222, par. 175 ; lb., p. 630, 
372; 185 N. Y. 408; 78 N. E. 272; 28 R. I. 496; 14 L. R. A. 
(N. S.) 900 ; 68 Atl. 421 ; 45 N. Y. Supp. 982, 19 App. Div. 
201 ; 140 U. S. 111; 92 Fed. 709-10; art. 7, sec. 5, Const. 
1874; Kirby's Digest, § 1285. Consent of parties, ex-
press or implied, can not give a court jurisdiction. 33 
Ark. 31. See also 88 Ark. 6; 203 Ill. 98; 124 Ill. 517. 
Jurisdiction can not be waived by consent. 100 Ark 
373 ; 118 Id. 310; 79 Id. 293 ; 120 Id. 530. 

John W . Moncrief, , for appellee. 
1. Insolvency is alleged and is not denied, therefore 

insolvency is established and can not now be questioned. 
Defendants admitted the amount of damages. 66 Ark. 
419.

2. All parties agreed that the case be tried in the 
chancery court, and no jury was asked for, and there can
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be no question of the right of the chancery court having 
the right to assess unliquidated damages by the agree-
ment of parties. 114 Ark. 425-6; 79 Id. 499; 74 Id. 104; 
57 Id. 589; 1 Id. 235; 106 Id. 123, 125; 105 Id. 6691671; 
102 Id. 326; 111 Ark. 329; 112 Id. 572-581; 75 Id. 400; 98 
Id. 329. The amount of damages was admitted; defend-
ants only deny that they caused or contributed to the 
damages, a question of fact which a chancery court is 
competent to pass on. The damages were also proved 
by the evidence and the fraud was also amply proved. 
32 Ark. 337-346. The trial in equity was agreed to and 
there was no question of unliquidated damages, but if so 
the court had jurisdiction to assess them as damages in 
tort. Kirby's Digest, § § 3658, 7801, 3313. The statute 
is remedial and can be liberally construed. 56 Ark. 476; 
lb. 451-456. The injured party in tort is a creditor. 811 
Am. St. 62-67-8. The mortgage was void as to subsequent 
creditors. 64 Ark. 415; 14 A. & E. Enc. L. (2 Ed.) 268. 
It was a "continuing fraud" upon creditors, both prior 
and subsequent. 59 Ark. 614; 63 Ark. 244. 

3. Having assumed jurisdiction for one purpose, 
courts of equity will retain it for all and grant all the 
relief legal and equitable to which the parties are enti-
tled. 113 Ark. 100, 111. They certainly have jurisdic-
tion of fraudulent transfers to defeat creditors. Supra, 
and 186 S. W. 302; 92 Ark. 15; 99 Id. 438-446. Having 
jurisdiction for one purpose, the court acquired it for all 
and should grant all necessary relief. 84 Ark. 140; 26 
Am. St. 523. The provision of our Constitution as to 
jury trial relates to trials in civil or common cases at 
law and not to trial issues in equity. 26 Am. St. 523; 63 
Vt. 221; 36 N. J. Eq. 118. Having obtained jurisdiction, 
courts of equity should grant all the relief the parties 
show themselves entitled to. 26 N. J. Eq. 118; 39 S. E. 
225; 6 Am St. 169-170-1; 7 Cranch. 69; 27 Am. St. 724 ; 
33 N. E. 700. See also 50 N. E. 692; 27 S. E. 288, 291-2. 
Our statute of 1887 eliminates the necessity of first suing 
at law and chancery had jurisdiction to prevent multi-
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TA 71 ; r'	"	;.:	""1	 "-•••	 ■ 4 11(1': .	to equity ,jurisdictian' to. determine leg:al:issue-SI 
A'6e 14A'AJ. S. 79; In Ic?	i4c id *:; 6 .d ../q;,193.; p


oV.: No ; 160 U. S. 1:; 4.1heat: 11.68;,172' 
i'etei;078; 63 Am 44.	

68Q; 1.38 Id. 0;1„ St 
•.	 • 
court wil t,uort; tlip,4(iiings of a ,ckauc0-. 

l•o,r (didess clearly , again0 'the ;preponderance of,the evi-, 
de'nee .̀ ", 'Here', it cl,ealV„mist&s. , the , decree. 101, A,r1q 
AA175; 91 Id. 69., Tlie findings aye,no.t. exessive and the, 
court has done exaa , jutice. : ,	.v, 
rt J. ;This . sitit'was . filed' by -aPpelle'e, E. B., 

L4argne, on March:12, T917', in 'th6 .ATkansas ChAnceiy" 
gpAgt against Henry; Horstthann, Sr.,•lidnrk liorStmann, 
,T•w-c,ond Annie Horstinann, the ,wife of Henry' It3iort-

Jr. % to recove,r damageg iar:per§thial inkiries and 
to;RIcolfeil certain real estate alleged to have been ,roort-, 
gAged by -Henry Rorstnammi -Jr.., 'fraud of Ms crediV. 

fforstmann,'Sri ,:witoilived With:hisiSon AS a dembei 
oif,hAs family, -died befee'the thd finkl decrek. 
lat.the- , cause was properly revived agahist his adminisi! 
trgor and judgmentwas.rendered againstall the defend./ 
ants ; ,for - the amount sued • for and, the conveyances at-
tacked(by appellee were canceled as having been executed 
in, fraud of creditors. , • . 

. f' Mai& appeal faises no". qu'estion that the dam- ages'rell 
covered-were excessive or that the testlinony did not 's'uP-
pnrt the,finiding of liability; hUt a reversal is Aked'Upoif 
two grounds, first, that the evidence is not sufficient to
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sustain the finding that_ the .riloqvr N4 s1 inolyqut , g  
the time the mortgages -,vore, i evcute,:.,, awl., s'esply;,,..RAI  .	t	,.	..	,	.,, 	i. 
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sey Woolen Mills v. 1)2., qrsop:, ,0,,i^ifi-.. 419.	, wey, IT), 
the chancellor found that allegation F,as, suppoirtel ,, ,&„ v 

xDip fiRilt4 testimony, and we can noAf s,ly . Ail,	d.IgAz 14 
effect was clearly against gie , ,P,r4oncteranp O f w evil, ., ,	_	)	, ' I ' 0	 .. I	 .	 , ,1	 t) (II	 i dence.

el11-t.it '''t	.`■ •	(;:ir '_, rolt,if The personal injury for .,yfhicp.1,-mnpensp.timi 
asked grew out of the shooting,oCapp tePee. in y), 
by one Peters as the result of a cpintriacx, to.Mi,c, 
Horstmanns were shown to qaye i) ; .sen. Ra,rf.m.,,0 
Horstmann who was the mortgtgor.,m;ithe.comwm 
attacked had been cast in a suit in,re ) 1evii "for Mam vst 
of the suit and was much aggrieveda lhafjulc1011,93,47P,11-, 

h	 kie ocA)4 - ,-et'llYPII announced his purpose never to vay.,.: NP lee was at the time the shi iei i r,, o ,t11$i p.1.0fir; Wili.4.011,116 
failing in his efforts to in,dyjcer ifMtnitpri_i/,,td,Inffy Am 
costs, unClertook to rni4i.e ,.a.,leiv, ni4E, a.„6,q-lgks.,A 
horse belonging to Horstin'ann - ancf wp,S.,SlIo ;%/aile.i.at-1 ,,,. 4 ■:2. 1	( ■ ,	• ...	(	, , tempting to do so.	 .	. 

The two mbifgage'-'464'044V ld lati4ck4i ere 
each dated Deedifibb-'28; 1 1914!. 70iie t rtVita `6! COM' Val 
tion of $3960'011 tlie s CiiIA. $11),;800,,x ' Til AlloW'ge'6 kv 
Fritz'Itrii1 StMann,' d'iilliVr 'df't116' bittitlgg6±. RiVra '6 ' 
resident of this State. The attorney appointedt11)1 RI 
seat. thvolgin5idelAigkortgagoApplied to: the mortgagor 
for the- postoffioe Address of . this; ibilothef arid :this dnfo'D. 
ma:tion vas:. refriSe.d, thoistatmeatThe* Made at.tho;tianis 
that .004nrse1dlad,beeli.;applo,y0 by' tlie;indttsgw,br:toitda4 
fend.the suit.. , . -1'-:')	• !!'	!, 1.	I . t:'	1	.!	,	,	.	.	,),	.!; , i -1	■ •	.1	.	• :. ,	• ,.;	':'.1 

It: N)1')Ws i to . be ,j9WaillYI(Pgt014, .t144,,tikeYP 
..P,o r eorlisido.VA4P1 1: ft0F th:q > .P'ecAtiall , of ,; thefiP 

liwNtgage.,s, y;et. itilq,,,covsifletatjeiA,,TAc't0 . Ims,s , mild 
griçiatPT, ,g1A111: 149 1y411MI,O) t,ln, 1.Ptlicl .,,. pg#94141-11,p,t14
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mortgagor, encumbered his personal property with a 
chattel mortgage on September 28, 1914, and with a sec-
ond chattel mortgage on the same property on January 
1, 1915. A mortgage on a portion of the lands in ques-
tion securing $1,200 was executed on June 14, 1912, to the 
New England Securities Company, and the validity of 
that mortgage was not questioned. The debt there se-
cured was not paid, and there was a decree of foreclos-
ure, and at the sale thereunder the lands sold for a sum 
in excess of the mortgage debt and that excess has been 
impounded by the decree here appealed from. Six days 
before these mortgages were executed a suit was brought 
against Horstmann by the Weber Implement Company 
for a debt of $1,600 due upon a sale of machinery, and a 
decree for that sum was finally rendered and the machin-
ery ordered sold, and at its sale brought $625, which was 
credited on the decree of sale. The balance has not yet 
been collected. On November 17, 1914, C. W. Waters 
brought suit against Horstmann for a settlement of their 
partnership farming operations, and witnesses speak of 
other suits, the particulars of which are not given. Horst-
mann admitted that he had no property out . of which 
creditors could secure satisfaction except the lands con-
veyed by the mortgages. 

(2) We think this testimony warranted the finding 
made by the court below that Horstmann was insolvent 
at the time of the execution of the mortgages and that 
they were executed for the purpose of defrauding his 
creditors. 

We are thus brought to the decision of the question 
of the jurisdiction of the court to render a decree for 
damages. Authority for this suit is said to be found in 
section 6297 of Kirby's Digest, which reads as follows : 

"Section 6297. In suits to set aside fraudulent con-
veyances and to obtain equitable garnishments, it shall 
not be necessary for the plaintiff to obtain judgment at 
law in order to prove insolvency, but in such cases insol-
vency may be proved by any competent testimony, so that
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only one suit shall be necessary in order to obtain the 
proper relief." 

(3) From what has been said it appears that this is a 
suit to set aside fraudulent conveyances and to obtain an 
equitable garnishment of the sum remaining in the hands 
of the commissioner upon a sale under the decree of fore-
closure of the mortgage in favor of the New England Se-
curities Company, and it will be noted that the statute 
says that in such suits "it shall not be necessary for the 
plaintiff to obtain judgment at law in order to prove in-
solvency, * " etc., thus indicating that the character of 
the suit in which the relief is asked is immateral, and the 
words, " the plaintiff," must be interpreted as if they 
read any plaintiff. The benefits of the statute are con-
ferred upon any one who, before the statute, would have 
had the right, after his cause of action had been reduced 
to judgment, to sue to set aside the fraudulent convey-
ances. 

In the case of Davis v. Arkansas Fire Insurance 
Company, 63 Ark. 412, Mr. Justice RIDDICK, in construing 
the statute, said: 

"Formerly, the rule was that the creditor must first 
recover judgment at law, and have execution issued and 
returned nv2la bona, before he could come into equity to 
ask that a transfer of property made by his debtor should 
be set aside as fraudulent. The courts of equity required 
the creditor to show in this way that the ordinary legal 
remedies were inadequate. The statute of 1887 dis-
penses with the necessity of obtaining a judgment before 
commencing a suit to set aside a fraudulent conveyance, 
and provides that in such cases 'insolvency may be 
proved by any other method.' Sections 3134 and 5919, 
Sandels & Hill's Digest. The former decisions requiring 
judgment, execution and return of execution unsatisfied 
were based on the rule that equity will not lend its aid 
when the remedy at law is full and adequate. It would 
therefore seem that, following the same reason, it is still 
necessary to show that the remedy at law was inadequate, 
by showing that the debtor has not other sufficient means
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of tilatter tisin firthig d6 .1ittrati ;ridi:qff6leting prOperty., 
JUNgdictiöri to awarUCOitifie`ii§atiOn 'fbr daMagO: 
been. as§-tiMed	.6-efuitY With 'kfeat'calitioh;'Jlia° 
rhanifdst relnctanC-el	 -	,t),Vtr;


71ftpeliants Stale thrOii,131)`SitiOn' 
daAiag6 . did not ebine &tit dr; n'orl.kvstTh it ai ineident' 
matter which was allegedliS 'an' 6411i:table'	6.13 

.ansvier to thalitentiOii : aiipeaft tb . hè `-that 
the; statute makes the aitivantAlud erti 'Mat-
ter'which is . 'alleged as aii'Muitable,dlaiM".'.'' 

(6) Chancery courts have •al-skays had jUrisdiction 
setaside cOnveyances madt1h. ftand of 'Ci-editOl-s7ind' this 
sratute Was en'acted, as. y'ias sat.:-rit- the: caseS 'set thitti 'ao 
oOnstruing it, to ! pfeveht drekiits, y' of aCtiOri	di'Wti)kg, 
the - court to aseertailiithe•	tijoh' the illaitififf' g-




demand---whatever . the 4iatiite"60 - the dein'and -inraY 
and-twnhder judgnientrrfor%llit,ut1 `al-san 
the, aWaiding of corñpiett eIIéfaitd Clósihg. mit the	• 

':- , r(	!,-	•	*. „.gtion :{ '

	

-	-  • " • Of cbUrse it is 'eSsential, As s'aid'hy . .jp.dgo' ipOicic: 
in ihe' dpihionqotod frm above; that' ChancerY cotirlfg
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have jurisdiction of the subject-matter before granting 
this incidental relief, and that jurisdiction exists in the 
instant case only because it appears from the testimony 
that a fraudulent conveyance was made which in equity 
should be set aside. 

The case of Carpenter v. Osborne, 7 N. E. 823 (a de-
cision of the Court of Appeals of New York), was a suit 
to cancel fraudulent conveyances. Part of the demands 
in suit were liquidated and in judgment, while some of 
the demands had not been reduced to judgment. It does 
not appear that there existed in that State (New York) 
a statute like our section 6297 of Kirby's Digest set out 
above. The plaintiff there had recovered judgment in 
the court below for certain installments of income due 
her on articles of separation which were not in judgment 
when the action was commenced, as well as certain in-
stallments which had been reduced to judgment; but the 
court there said : 

"We are, however, of the opinion that the court, 
having acquired jurisdiction to decree such conveyances 
fraudulent and void as to judgments previously recov-
ered, was authorized to grant such further relief, within 
the scope and meaning of the issues made, as the parties 
might be equitably entitled to in connection with the 
transaction under investigation." 

And, as its authority for that action, the court said : 
" The rule relating to the subject is comprehensively 

stated by the author of the most recent work on Equity 
Jurisprudence, as follows : 

" 'If the controversy contains any equitable fea-
tures, or requires any purely equitable relief which would 
belong to the exclusive jurisdiction, or involves any mat-
ter pertaining to the concurrent jurisdiction, by means 
of which a court of equity would acquire, as it were, a 
partial cognizance of it, the court may go on to a com-
plete adjudication, and may thus establish purely legal 
rights, and grant legal remedies, which would otherwise 
be beyond the scope of its authority.' Pomeroy, Eq. 
Jur., § 181; Rathbone v. Warren, 10 Johns. 596; Hawley
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v. Cramer, 4 Cow. 717; Crane v. Bunnell, 10 Paige 333 ; 
Bradley v. Bosley, 1 Barb. Ch. 152. 

" This principle has been applied in many cases in 
awarding judgment for pecuniary damages, even when 
the party had an adequate remedy at law, if the damages 
were connected with a transaction over which the courts 
had jurisdiction for any purpose, although for the pur-
pose of collecting damages merely they would not' have 
had jurisdiction. Bradley v. Bosley, supra; Clarke v. 
White, 12 Pet. 188; Franklin Ins. Co. v. McCrea, 4 Greene 
(Iowa), 229 ; Brooks v. Stolley, 3 McLean 523." 

(7-8) It is not questioned by appellant that appellee 
became a creditor upon receiving his injury, and if such 
denial were made it is swept away by the decision of this 
court in the case of Papaw v. Mahay, 106 Ark. 230, in 
which we held that claimants for damages arising from 
torts are within the protection of statutes against fraudu-
lent conveyances and are regarded as creditors within 
the meaning of such statutes. 

So we conclude that appellee was a creditor who had 
the right to sue to set aside the fraudulent conveyances, 
and, as an incident to this right, section 6297 of Kirby's 
Digest, quoted above, gave the court jurisdiction to ad-
judicate appellee's claim and to reduce it to judgment, 
and it follows, therefore, that the decree of the court 
below must be affirmed, and it is so ordered.


