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BARTLETT v. STATE.

Opinion delivered November 17, 1919.

1. CRIMINAL LAW-—BURGLARY-—VARIANCE—WAIVER.—Defendant was
charged with stealing property from the Missouri Pacific Rail-
way Company, and the testimony showed that it was the Mis-
souri Pacific Railroad Company. Held, if this constituted a va-
riance, in the absence of a waiver of the point, proof was admissi-
ble that the owner of the goods would have been recognized in
the community as either the Missouri Pacific Railway Company,
or Railroad Company.
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2. CRIMINAL LAW—PRINCIPALS AND " ACCESSORII:S.—Persons present,
‘ aldmg ‘and abetting, or ready and willing to aid and abet, are
,principals and indictable as such. - : .

3. .SAI\’.IE—‘-ACCO’\IPLICE—CORROBORATION '-r"ATl accused can not be. con-
v1etejl ypon the uncorroborated tcst;xpony of an accompllce .
BUEGLARYA——ACCOMPLICE—&ENTERING THE. BUILDIN,G «—One may be
{:qnwcted as an accomplice to a burglary, although hp does not
entér the bulldmg, hut stayed outside’ and watched while his ac-
. complice entered the bulldmg, and carrled away - the stolen goods.
"CRIMINAL ° LAW——PROOF OF GUILT. ——The law does not requlre that
the guilt of the accused be’ established ‘to the excluswn of every

: other hypothe51s than that of guilt,- . - - -

Appeal from Howard CIrCmt Court Jmnes S’ S’leet i
Judge- affirmed. | .

x'

r

D. B, Sain, For appellant. .
1, The comt erred- in giving 1nstruct10n No 1 for

thg, State, because there 1s no proof that the guﬁ' taken
was the plOpelty of the, United States Govgrnment, ex-
cept-the conclusion testified.to by Mr. Beaversr and. there
ig; a variance between, the jndictment ‘and the proof a8
the. prqof shows that.the.depot was the. property of the
M1§,sour1 ]?amﬁe Raﬂroad Campany ,a,nd §0 - wWas the
money, . and not - that of the l\hssoun Paelﬁc Raﬂway
Company.

4y e No. 2 for the State should pot have been gwen
There was error also in giving the.3rd instrugtion for
the State and in refusmg the 4th, 7th and 8th for defend-
ant. -

John D. Arbuckle, Attorney General, and Robert C.
Knoz, Ass1stant for appellee

1. There was no variance between th& indictment
and proof: This was waived really, but if not there was
no real variance. 117 Ark. 296. - - e

', 2. There was no error in glvmg mstructlon No. 2.
Hau,z,s v, State, gnlep. 46. '

.3, . No.,3 was not error, 1f read m L;onnectlon ‘with
l\o. 5 for defendant. ‘Together they state the law; and
only a general objection was made. 74 Ark. 4313 94 Id.
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169; 95 Id. 100; 66 Id. 264; 80 Id. 225; 116 Id. 357?;108 Id.
,5()8 106 I, 362 110 Id. 4.,02 129 1d. 1&0 Ly
3. There was no error in No.. 5 gwen 58 Ark 353
61 Id, 88; 69 1d. 5585 120 1d. 30
S \Io 6-given. was proper an,d has often hee,n ap-
prqved 54 Ark: 489; 63 Id 336; 91 Jd. 570,,108 Id. 508...
.~ . b.. There was no. ¢grror i modlfymcr instruetion, No
2 as 1o corroberation by an accomplice nor in, I{efusmg
iNo:6.for defendant. 86 Ark. 23;:64 I4. 247 ,yiane
.+ '6.. No: 7 refused pr0perly, It:ig.not: the laW, 36
Ark..117; 58 Id. 353;63 1d. 310;'75 Ld. 540. " d4-1s, «bad also
because there was no evidenee upon whieh to base it; at
least the first partiof it,, . oot b o Baglin
.. "There Was no- error m refusing Nos4 8 and 10
for defendant A U AR R R A
* 8, *No error in the adniission’ of the teStimony of the
oﬁ’mers who arrested 'the’ HOFs, as the Shll‘lmgs 'b0¥ sdb-
stantlally repeated thelr teétlmohy i

IS VT SN S [ s T .
SMITH, \J. Appellant secks: by thls appealyt@ have
reversed the Judgment of the Howard Circuit ‘€Conrt sen-
tencing him to0.a term: of three yeais in the penitentiary
upon:a charge of burglary. . 'Fhe indictment,. ehdrged- that
the property which; appellant. interided: to: stedl was; an
iron chest.of the vajue of $10 and $125 in gold, silver and
paper maney,. all heing the, property of the Misseuri Pa-
cifie- Railway ,Gompany, acorporation.and one.gun, the
property of «the United States- Government,,oﬁ the-value
of $25. . The jndictment. also -alleged; that: the ‘building
broken into was ‘‘a certain. station.honse owned. apdi-oc-
cupied by th.e Mlssourl Paclﬁo Ra;lway{ Company, a. eox-
poration:)) it o v LT e DBan e
A1) - In stabmg thc ease to thejury instruection N’o 1
referred to the stolen chest and nioney -as:the property of
the Missourt Pacific Railway Company, whepess. tHe tes-
timony showed that this was the property Loﬁ the: Mis-
-soury Pamﬁc Rallroad Cqmpany, and . ObJeCthIl 1s ‘made
that there was 4 variance betweén, the allegation; and, the
';estunony The objectlon W,as madg at- the;trlal but was

AN M G 7 B ] li IR A
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waived at the time by counsel representing appellant at
the trial, but it is now insisted that only the appellant
himself could waive the point.

In the case of Brown v. State, 108 Ark. 336, the in-
dictment alleged that the stolen property belonged to the
St. Louis Southwestern Railroad Company and the proof
showed that at the time of the larceny the goods were
in the possession of the St. Louis Southwestern Railway
Company, and it was there insisted that there was a fatal
variance between the allegation of ownership and the
proof thereof. It was shown by the testimony, however,
that the alleged owner was sometimes spoken of as the
railroad and at other times as the railway, and that per-
sons living in the community understood what company
was used when it was referred to by either designation.
We there said that ‘‘the alleged variance between railway
company and railroad company did not prejudice the
substantial rights of the defendant on the merits. The
allegation was sufficient to advise appellant of the name
of the owner of the goods which he is alleged to have
received.’’

So here if the difference between the allegation and
the proof constituted a variance it must be assumed that,

“if the point had not been waived at the trial, proof could
and would have been offered that the alleged owner of the
goods would have been recognized in that community, as
the same corporation, under the designation of a ‘‘rail-
way company’’ or as a ‘‘railroad company.”’

The testimony shows appellant to be a boy seven-
teen years old and his accomplice was a boy named Shill-
ings, who was about the same age. Shillings became a
witness and admitted his own guilt and testified that ap-
pellant assisted him in the commission of the crime.:

Over appellant’s objection, the court gave an instrue-
tion No. 2, which reads as follows:

“If you find, beyond a reasonable doubt, that Charles
Shillings entered the depot and stole the property alleged
in the indictment, and that the defendant was present,
aiding and abetting or ready and willing to aid and abet,
you will convict the defendant.”’
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(2) The objection to this instruction is that it directs
the jury to find appellant guilty under testimony which
would only constitute him an accessory when he was in-
dicted as a principal and when the testimony shows that,
if guilty at all, he was a principal. But persons present
aiding and abetting, or ready and willing to aid and abet,
are in fact principals and are indictable as such. Kirby’s
Digest, § 1563; Harris v. State, ante p. 46.

(3) It is insisted that the jury was not fully and
properly instructed as to the corroboration of an ac-
complice necessary to sustain a convietion. On that
branch of the case, however, the court gave at appellant’s
request an instruction No. 5, which reads as follows:

‘““You are instructed that the accused could not be
convicted on the uncorroborated testimony of an accom-
plice, and that the testimony must be corroborated by
other evidence, direct or circumstantial, tending to con-
nect the defendant with the commission of the offemse
charged, and unless the State does so prove you will
acquit the defendant.’’

We think this instruction meets the requirement of
the statute in regard to the corroboration of an accorn-
plice.

(4) Error is assigned in the refusal of the court to
give the following instruction: '

‘““You are further instructed that unless you believe
beyond a reasonable doubt that the defendant entered the
depot of the Missouri Pacific Railroad Company in the
night time, and at the time he entered the said depot it
was with the felonious intent of committing a felony, then
your verdict will be for the defendant.”’

It was not error to refuse this instruction because it
directed a verdict for defendant unless it was shown that
he entered the depot when in fact and in law he would
have been guilty had he stayed outside the depot and
watched while his accomplice entered the building and
carried away the stolen goods.
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(5) An instruction, No. 10, which is predicated upon
the idea that the testimony in the case is of a circumstan-
tial nature told the jury that before they could convict they
must believe beyond a reasonable doubt and to the exclu-
sion of every other hypothesis that appellant committed
the offense as charged in the indictment. But this in-
struction was properly refused because the testimony was
not wholly nor chiefly of a circumstantial character. Nor
would it have been proper had this been the case. A
similar instruction was condemned by us in the recent
case of Bost v. State, ante p. 254, where we said that the
law did not require that the guilt of the accused be es-
tablished to the exclusion of every other hypothesis than
that of guilt.

Objection is made to the admission of the testimony
of the officers who made the arrests and who detailed
what the Shillings boy said at the time. This could not
have been prejudicial, as the Shillings boy substantially

- 4+ad 4+ 1 N
repeated that testimeony at the trial,

Other errors are assigned, but we think it unneces-
sary to discuss them.
No error appearing, the judgment is affirmed.
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