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HUNTER v. STATE.
Opinion delivered January 24, 1910.

CRIMINAL LAW—INDICTMENT—ALLEGATION AS 710 TIME—Under Kirby’s
Digest, § 2234, providing that “the statement in the indictment as
to the time at which the offense was committed is not material, fur-
ther than as a statement that it was committed before finding the
indictment,” etc., an indictment is not invalid which charges the com-
mission of the crime at an impossible date in the past.

Appeal from Pulaski Circuit Court, First Division; Robert

J. 'Lea, Judge; affirmed.

Jones & Price, for appellant.

The allegation in the indictment as to the date of the com-
mission of the crime shows affirmatively that it was not com-
mitted within the jurisdiction of the court. The indictment thus
fails to meet the requirements of section 2228, Kirby’s Dig., and
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is therefore insufficient. 165 Ind. 443; 10 Mo. 291; 81 Me. 271;
30 W. Va. 386; 1 Tyler (Vt.) 295; 1 How. (Miss.) 260; 94 Pac.
553; 8 Col. 364.

Hal L. Norwood, Attorney General, and Wm. H. Rector,
Assistant, for appellee.

The indictment charges no date at all, and is sufficient. 32
Ark. 215; 33 Id. 129; 38 Id. 524; 45 1d. 333; 66 Id. 559; 75 Id.
574; 92 Ark. 413.

" Harr, J. Mandy Hunter was indicted in the Perry Circuit
Court for the crime of murder in the first degree. Ie was
granted a change of venue to Pulaski County, and was convicted
before a jury of murder in the second degree; his punishment
being assessed at a term of seven years in the State Penitentiary.

Hunter has duly prosecuted an appeal to this court. The
only question raised by the appeal is as to the sufficiency of the
indictment. The indictment was returned at the February term,
1903, of the Perry Circuit Court, and the body of it reads as
follows:

“The grand jury of Perry County, in the name and by the
authority of the State of Arkansas, accuse Mandy Hunter of
the crime of murder in the first degree, committed as follows, to-
wit: The aid Mandy Hunter, in the county and State aforesaid,
on the 3oth day of July, A. D. 14. ..., unlawfully, wilfully, feloni-
ously, with malice aforethought, with deliberation and with pre-
meditation, did kill and murder one Junior Gilla by then and there
shooting him, the said Junior Gilla, with a pistol then and there
loaded with gunpowder and leaden ball, and then and thre had
and held in the hands of him, the said Mandy Hunter, against
the peace and dignity of the State of Arkansas.”

Section 2234 of Kirby’s Digest provides that “the statement
in the indictment as to the time at which the offense was com-
mitted is not material, further than as a statement that it was
committed before the time of finding the indictment, except when
the time is a material ingredient in the offense.”

In construing this statute, in the cases of Conrand v. State,
65 Ark. 559, and Carothers v. State, 75 Ark. 574, the court held
that an indictment charging the offense in the past tense was not
invalid because it alleged that the crime was committed on a
future and impossible date.
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In the Conrand case, at p. 563, the court said: “No man of
common understanding could infer from the indictment that the
grand jury intended to,accuse the defendant of having commit-
ted a crime before it was committed. To accuse one of a crime
is to charge that it was committed prior to the accusation. The
allegation as to the date of the commission of the offense was a
clerical error, apparent on the face of the indictment, and was not
calculated to, and did not, mislead the defendant; and did not
affect the validity or sufficiency of the indictment or the judgment
against him.”

In the case of Graysom v. State, 92 Ark. 413, for
the same reason, the court held that the mentioning of no date did
not render the indictment invalid. It is earnestly insisted by
counsel for defendant that the rule should not obtain in the
present case because the indictment accuses the defendant of
committing the crime at a date when the court had no jurisdic-
tion of the territory in which it was alleged to have been com-
mitted. The indictment uses language that shows that the of-
fense is charged to have been committed before the finding of
the indictment. The indictment, also, gives the name of the
State and county in which the crime is charged to have been com-
mitted, and the court and term thereof at which the indictment
was returned. This, when read in connection with our statutes
on homicide, is a sufficient allegation that the offense was com-
mitted within the territorial jurisdiction of the court, after it
became a crime and before the finding of the indictment. It fol-
lows, therefore, from the reasoning of the authorities supra,
that the indictment was valid.

Finding no prejudicial error in the record, the judgment is
affirmed. S




