ARK.] SADLER 7. CRAVEN. Il
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Opinion delivered November 29, 1909.

1. COUNTIES—AUTHORITY T0 BUILD courr HoUSE—Kirby’s Digest, § 1011,
authorizing the county court to build a court house or jail whenever
it shall think it expedient to do so, was not repealed by the subse-
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quent statute (Kirby’s Digest, § 1502) providing that® “no county
court or agent of any county shall hereafter make any contract on
behalf of the county unless an appropriation has been previously made
therefor and is wholly or in part unexpended” (Page 13.)

2. SAME—POWER OF COUNTY COURT TO MAKE conTRACTS.—The clause in
the Constitution of 1874 (art 16, § 12) which provides that “no
money shall be paid out of the treasury until the same shall have
been appropriated by law, and then only in accordance with said
appropriation,” does not affect the power of the county court to make
contracts. (Page 14.)

3. SAME—PAYMENT OF DEBTS.—An order of the county court for the
erection of a court house is not void for providing that the cost of
the building shall not exceed $50,000 in county warrants, since that
is the only method whereby counties can pay their debts. (Page 14.)

4. SAME—ERECTION OF COURTHOUSE—IRREGULARITY.—If it be irregular for
the county court to provide that the cost of construction of a court-
house shall not exceed a specified sum in county warrants, the
remedy therefor is not by injunction, but by appeal to the circuit
court. (Page 14.)

Appeal from Logan Chancery Court, Northern District:

J. Virgil Bourland, Chancellor: affirmed.

Carmichael, Brooks & Powers, for appellants.

An order of the county court for the building of a new
court house is void where there has been no levy made for that
purpose. No meney shall be paid out of the treasury until the
same shall have been appropriated by law. Const. 1874, art.
16, § 12. An appropriation cannot be used for any other pur-
pose than that for which it was made. 85 Ark. 171. The extent
and exercise of the county court’s jurisdiction over the build-
ing of court houses is limited and controlled by the statutes. 4
Ark. 483; 61 Ark. 76.

Robert J. White, for appellee.

The Constitution of 1874 does not abrogate sections 1009 to
1025, Kirby’s Dig. 63 Ark. 397; 68 Ark. 340; 73 Ark. 523.

McCurtocu, C. J. The county court of Logan County,
at the October term, 1908, made an order for the erection of a
* new court house at Paris, the county seat, not to exceed the
cost of fifty thousand dollars, and appointed a commissioner
to execute the order by causing plans to be made and a contract
let, subject to the approval of the court. This order was made,
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not by the levying court, but by the county court, presided over
by the county judge. The levying court, composed of the
county judge and justices of the peace, had, on a previous day,
voted an appropriation of $2,000 for repairing the old court
house.

The county court, in making the order for construction of
a new court house, found that the old court house afforded
insufficient room, that it was inexpedient to enlarge and repair
it, that the erection of a new court house was a public necessity,
that it was expedient to erect a new court house, and that the
circumstances of the county would permit the levying of a tax
sufficient to build it. A contract was duly let, pursuant to this
order, for the erection of the new court house; and appellants,
citizens and taxpayers of the county, instituted this action in the
chancery court to restrain the commissioner and contractors
from carrying out the order of the court. The chancellor denied
the relief prayed for, and an appeal was taken to this court.

It is contended that the order of the county court is void
because the levying court had made no levy of taxes nor ap-
propriation of money to build a new court house.

The statute provides that “whenever the county court shall
think it expedient to erect any of the buildings aforesaid (court
house and jail), the building of which shall not be otherwise
provided for, and there shall be sufficient funds in the county
treasury which may be appropriated to the erection of county
buildings, or which are not otherwise appropriated, or if the
circumstances of the county will permit such court to levy a
tax for the erection of buildings, such court may make an order
for the building thereof, stating in such order the amount to
be appropriated for that purpose.” Kirby’s Digest, § 1011.

This court has held in several cases that the statute in
question was not repealed by a subsequent statute providing that
“no county court or agent of any county shall hereafter make
any contract on behalf of the county unless an appropriation
has been previously made therefor and is wholly or in part un-
expended.” Kirby’s Digest, § 1502; Durrett v. Buxton, 63 Ark.
397; Hilliard v. Bunker, 68 Ark. 340; Bowman v. Frith, 73
Ark. 523.

The case of Bowman v. Frith, supra, is identical with the
present case on the facts. There the levying court of. Prairie
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County had previously appropriated the sum of $2,500 for the
purpose of repairing the old court house, and the county court
made an order for the building. of a new court house to cost
$35,000. Suit was instituted by taxpayers and citizens to re-
strain the execution of this order of the county court, and this
court held that the suit could not be maintained. The same ob-
jection was made, as in the present case, that the order of the
county court was void because no appropriation had been made
by the levying court.

It is insisted, however, that the statute in question is in
conflict with a clause of the Constitution of 1874 (art. 16, § 12),
which provides that “no money shall be paid out of the treasury
until the same shall have been appropriated by law, and then
only in accordance with said appropriation;” and that conflict
was not considered by the court in the cases above cited. Tt is
true that the question of conflict with the Constitution was not
mentioned in the cases referred to, but the court necessarily
held that no conflict existed, otherwise the statute would not
have been upheld. Nor can we now see any conflict. The Con-
stitution merely provides that “no money shall be paid out of
the treasury until the same shall be appropriated by law,” etc.,
but it does mot limit the power of the county court to make
contracts. The contract made by the county court burdens the
county with the obligation to pay, but payment cannot be made
without an appropriation. If the county refuses to satisfy an
obligation thus created, there are appropriate remedies in the
law to compel satisfaction.

Objection is also made to the order of the county court
on the ground that it provides that the cost of the new court
house shall not exceed the sum of $50,000 in county scrip. 'This
means no more nor less than that payment shall be made in
county warrants, for the only method whereby counties can
pay obligations is by warrants drawn on the treasury. But,
even if there was an irregularity in the order of the county
court, an appropriate remedy has not been adopted to correct
it. This could be done only by an appeal from the order, that
court having jurisdiction of the subject-matter. Bowman v.
Frith, supra.

Affirmed.




