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Huddleston & Taylor, for appellant. 
An indictment which fixes no date for the commission of 

the alleged crime states no cause of action. A blank statement 
of the year is fatal, when it is not alleged that the offense was 
committed within the period of limitation. 14 Ky. L. Rep. 400; 
30 Mich. 371. The burden is upon the State to prove that the 
offense was committed within twelve months next before the 
finding of the indictment. 57 Ark. 495; 77 Ark. 441 ; 42 S. W. 
915. The former indictment introduced in evidence by the de-
fendant rendered impossible the rebuttal of the presumption of 
former conviction. 61 App. Div. 312; 15 N. Y. Crim. 450; 70 
N. Y. Supp. 307. 

Hal L. Norwood, Attorney General, and C. A. Cunningham, 
Assistant, for appellee. 

An allegation charging the commission of an offense on 
a future date will be treated as a clerical error. 65 Ark. 559; 
75 Ark. 547. It is no ground of demurrer to charge the com-
mission of an offense on a date beyond the statutory period. 
32 205; 45 Ark. 333. The burden is on the defendant 
to ri e that the offense charged in the second indictment is 
the dine offense as was charged in the first ; and the record 
of a

	

	-onviction is not sufficient proof. 43 Ark. 372 ; 

,rmer 

48 Ark. 34. At the February term, 1909, of the 
MCCULLOCH, C. County, the grand jury returned an in-

circuit court of Greene .-ndant, Charlie Grayson, containing 
dictment against the de three counts, each charginhim with the offense of gaming, 

he bet on a game of craps, the 
the first count charging that pf poker, and fhe third that he 
second that he bet on a game	.  ayed with cards, 
bet on a certain game of haza	 p  
the name of which was to the arand jury unki.

i he in- 

dictment failed to state the date of the alleged offe 
se, but con- 

own.

	 day of

tained the allegation that it was committed "on the m 
	, 19—." 

The defendant demurred to the indictment on the
..ground 

-iurrer, 
that no date was alleged. The court overruled the ded n in_ 
and the defendant then pleaded former conviction under a hinl 
dictment returned at the September term, 1908, charging



ARK.]
	

GRAYSCK V. STATE.	 413 

It would perhaps be more accurate, instead of saying that 
plaintiffs' cause of action was larred, to say that the injury 
done by the construction of the levee in 1899 was a permanent 
injury to the land, and not to the crops subsequently planted 
and grown thereon ; and, as plaintiffs did not own the land, and 
had no interest therein at the time the injury was inflicted, no 
cause of action ever arose in their favor. 

The defendants also pleaded the bar of a special statute 
of limitation, enacted by the General Assembly of 1905 with 
reference to damage caused by the St. Francis Levee District (p. 
152, § io), and the court sustained a demurrer to the plea ; but as 
counsel on neither side have discussed that question here, we do 
not deem it necessary to pass on the question of the effect or valid-
ity of that statute. As the evidence affirmatively shows that the 
cause of action is barred, it is useless to remand the case for 
a new trial. 

Judgment is therefore reversed, and cause dismissed. 
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with gaming committed by playing a game of poker. This plea 
was overruled by the court, and on a trial before a jury the 
State introduced a witness who testified that she saw defendant 
playing craps for money in June, 1908, with one John Wise. 
The defendant then introduced in evidence the minutes of the 
grand jury to prove that John Wise was the only witness before 
the grand jury when the indictment was returned ; and then 
introduced John Wise as a witness to prove that he never played 
craps with defendant, and never saw him play craps, but had 
played poker with him. 

The case was then submitted to the jury on both pleas 
of the defendant—that of former conviction and of not guilty—
and a verdict was rendered finding him guilty. 

The indictment was not fatally defective because of the 
omission of the date of the alleged offense. This court has 
held that an error in an indictment in setting forth a future 
date as the day of the commission of the offense is not fatal. 
Conrand v. State, 65 Ark. 559. The decision was based on the 
statute which provides that it is sufficient to allege that the 
offense was committed "at some thne prior to the time of finding 
the indictment." The court said : "The allegation as to the 
day on which the offense was committed is immaterial, and did 
not affect the sufficiency of the indictment. * * * * According 
to these provisions of the statutes, an allegation in the indict-
ment as to the day upon which the offense charged was com-
mitted cannot affect it, if it can be understood therefrom by a 
person of common understanding that the grand jury intended 
to charge that the offense was committed 'at some time prior 
to the time of finding the indictment.' The only necessity for 
such allegation is to show that the offense was committed before 
the indictment, unless time is a material ingredient of the of-
fense. Except as stated, it is not necessary to a conviction that 
the State prove that the offense was committed on the day 
alleged ; but it is sufficient, as to time, to show that it was com-
mitted on any day before the indictment was found, and within 
the time prescribed by the statutes of limitations." 

This decision was followed in Carothers v. State, 75 Ark. 
574. If the statement of a future date is not fatal, it is difficult 
to see how the failure to state any date at all can affect the
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indictment, for the court, in holding that the statement of a 
future date would be disregarded, necessarily held that an in-
dictment failing to state any date was sufficient. The court, in 
disregarding the future date stated, did not undertake to supply 
a past date, and could not do so. 

The language of the indictment in the present case shows 
with certainty that the offense is charged to have been com-
mitted before the time of finding the indictment. The demurrer 
was therefore properly overruled. 

It was manifestly intended, in the three counts of the in-
dictment, to charge a single offense committed in different modes. 
Kirby's Digest, § 2230; Blacknall v. State, 90 Ark. 570 ; State 
v. Bailey, 62 Ark. 489. However, no objection has been made, 
either here or below, that three separate offenses were charged 
in the indictment. The State elected to put the defendant on 
trial on the first count charging the offense of gaming by bet-
ting on a game of craps, and the State's evidence was directed 
solely to that issue. It was sufficient to sustain a finding that 
he was guilty of that offense. The evidence introduced by de-
fendant did not tend to support his plea of former conviction, 
for it affirmatively and conclusively showed that he had pre-
viously been indicted for and convicted of the offense of betting 
on a game of poker. 

The burden of proof was on defendant to prove that the 
offense charged in the indictment was the same as that for 
which he had been previously convicted. Emerson v. State, 43 
Ark. 372 ; State v. Blahut, 48 Ark. 34. 

Finding no error in the proceedings, the judgment is af-
firmed.


