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BURKE V. SHARP. 

Opinion delivered December 14, 1908. 

ATTACH M ENT—I N TERVENTION—VERIFICA TION O PLEADING.—Kirby's Di-
gest, § 6552, providing that "no objection shall be taken after judg-
ment to any pleading for want of, or defect in, the verification," ap-
plies to the petition of an intervener claiming attached property. 
(Page 442.)
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2. CONFLICT OF LAWS—LEX FORI.—Tn determining the effect of the con-
tinued possession of personal property situated in this State by a 
vendor under a lease executed in this State, the laws of this State 
govern. (Page 443.) 

3. FRAUDULENT CONVEYANCES—CONTI N UANCE OF VENDOR IN POSSESSION.— 

The . continuance of a vendor of personal property in possession of 
the goods sold is prima facie but not conclusively fraudulent. (Page 

443.) 

4. INSTRUCTIoNs—comPLETENEss.—Instruct ions which correctly deal with 
a particular phase of a case are not objectionable because they omit 
other phases of the case if these are covered by other' instructions 
given. (Page 444.) 

5. FRAUDULENT CONVEYANCES—CHANGE OF POSSESSION —REASONABLE max. 
—Where it was a question under the Missouri law whether personal 
property sold in Missouri but situated elsewhere was taken possession 
of within a reasonable time as required by a statute of that State, it 
was proper to charge the jury that it was sufficient if the vendee took 
possession within such time as was required "to travel to the place 
where said property was located by the usual mode of travel." (Page 

444) 
6. SALE OE CHATTELS—PRESUM PTIO N OF GOOD F.A.ITH.—A bill of sale regular 

on its face is prima facie evidence of a contract of sale in good faith. 
(Page 446.) 

7. ATTACH MENT—INTERVENTION—PARTIES.—Under Kirby's Digest, § 6o02, 
authorizing a trustee of an express trust to sue without joining his 
beneficiary, a stockholder in a corporation who with corporate funds 
bought certain property, which was attached as belonging to a third 
person, could intervene therefor without making the corporation a 
party. (Page 446.) 

Appeal from White Circuit Court ; Hance N. Hutton, Judge ; 
affirmed.

STATEMENT BY THE COURT. 

Burke & Joseph, a contracting firm, filed suit in the' White 
Circuit Court against D. P. Cullen, U. B. McCurdy and the Cul-
len-McCurdy Construction Company, alleging that the defend-
ants were indebted to them in the sum of $1 i,000, and filed an 
affidavit for attachment, on the ground that the defendants were 
nonresidents of the State and had removed a material part of 
their property out of the State, not leaving enough to satisfy the 
claims of their creditors. The attachment was issued and levied 
on a contractor's outfit, consisting of plows, wagons, scrapers, 
tents, steam drills, horses, mules and other personal property.
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C. H. Sharp filed an interplea, claiming the attached prop-
erty and giving an intervener's bond. The plaintiffs answered 
said interplea, denying all the material allegations thereof, and 
there was a trial upon those issues, which is brought here for 
review. 

The following is the substance of the intervener's testimony : 
Sharp and Cullen lived in Kansas City, and were railroad_ con-
tractors. On the 23d of February, 1907, Sharp purchased at 
Kansas City, Missouri, the contractor's outfit in controversy from 
D. P. Cullen and D. P. Cullen Company, Limited, which pur-
chase was evidenced by the following bill of sale : 

"In consideration of the sum of twelve thousand ($12,000) 
dollars in hand paid, the receipt of which is hereby acknowl-
edged, do hereby sell, assign, transfer and set over to C. H. 
Sharp, of Kansas City, all of our right, title and interest in and 
to the following described personal property, towit 56 mules, 
2 grading machines, 50 drag scrapers, io farm wagons, 38 sets 
of double harness, 2 blacksmith outfits, 45 tents, i office car, 29 
horses, 5o wheelers, 12 dump wagons, 8 plows, 2 buggies, 2 cook 
outfits, 4 sections stable tents, I stump machine, 2 sets buggy 
harness, and all machinery, appliances, equipments and commis-
sary supplies now being used in connection with grading outfits 
and property above described, a portion of which is now situated 
on the line of the Colorado Southern, New Orleans & Pacific 
Railway, at DeQuincy, La., and between DeQuincy, La., and 
Kinder, La., and a portion which is now located along the Beau-
mont, Sour Lake & Western Railway, in the State of Texas, free 
and clear from any and all liens, or other incumbrances, and do 
hereby declare to be the owner of all of the said property. and to 
have full power to sell the same. 

"In witness whereof we hereunto set our hands this, the 23d 
day of February,

"D. P. Cullen and 
"D. P. Cullen Co., Ltd. 
"By D. P. Cullen, Pres. and Mgr." 

That on the date of said purchase Sharp sent U. B. McCurdy 
to take possession of the outfit. Part of it was at Beaumont, 
Texas, and part of it at Libert y . Texas, and part at DeOuincy. 
Lousiana. McCurdy left on the first train, and went to Beau-
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mont and took possession of the outfit, and placed part of it at 
work on a canal near Beaumont. While he was there, Cullen 
came to him and told him that Burke & Joseph had some work 
in Arkansas upon which he desired to place the outfit, and that 
Sharp had consented to its removal to Arkansas. McCurdy 
brought the outfit to White County, Arkansas, the last of it being 
shipped from Beaumont on the 12th of May, 1907, and it was 
placed upon railroad construction there. On the 12th of July, 
1907, the property was leased by Sharp to the Cullen-McCurdy 
Construction Company for $800 per month. The lease provided 
that on the failure to pay the rental Sharp could take immediate 
possession of the property. The lease also contained an option 
for the purchase of the outfit at a given price by the construction 
company. There had been a verbal lease between the parties on 
the same terms prior to the written lease. 

The company failed to pay the rent, and there was due upon 
the lease between $1600 and $2,000. The Cullen-McCurdy Con-
struction Company was formed for the purpose of taking this 
lease and to purchase the outfit, and was capitalized at $25,000, 
divided into 250 shares, of which Cullen owned 125, McCurdy 
124 and Sharp one. Its only capital was its rights under the 
lease. The construction company was a Missouri corporation. 

McCurdy represented in Texas, when he had the outfit there, 
that it belonged to Sharp, and that he was Sharp's agent. It 
cost $6o a day to keep the outfit while it was in Texas. The 
consideration of the purchase of the outfit by Sharp was $12,000, 
which was paid by check of the C. H. Sharp Contracting Com-
pany. The C. H. Sharp Contracting Company is a Kansas cor-
poration. Its stock is divided into three thousand shares, and C. 
H. Sharp owns 2,996 shares, the remaining four being held in 
trust for him. 

The plaintiff adduced testimony tending to prove that Sharp 
was not the owner of the property, and that the bill of sale and 
lease were not bona fide transactions. 

The court gave in behalf of the intervener instructions 2, 
3, 4, 5, 6, 7, 8, 9, Io, I 1, 12, 13 and 14, all of which, except the 
9th, are attacked on this appeal, and are as follows : 

"2. You are instructed that if you find from a fair prepon-
derance of the evidence in this case that on the 23d day of Febru-
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ary, 1907, the intervener C. H. Sharp, purchased the property 
described in the bill of sale introduced in the evidence from the 
P. P. Cullen Company, Limited, or from D. P. Cullen, or from 
either of them, and paid therefor the sum of $12,000 by paying 
to the American National Bank, of Kansas City, Missouri, said 
sum of $12,000 in surrender of a note held by said bank against 
D. P. Cullen, and you further find from a fair preponderance of 
the evidence that the sand C. H. Sharp sent one U. B. McCurdy 
to the place where the said property was situated to take posses-
sion of the said property for him, the said C. H. Sharp, and that 
the said U. B. McCurdy did go to the place where the said 
property was located and did take possession of said property 
for the said C. H. Sharp, and you further find that said purchase 
and taking possession of said property was in good faith on the 
part of the said C. H. Sharp, then I instruct that such pos-
session was paramount to the rights of these plaintiffs as credit-
ors of the said D. P. Cullen or the said Cullen-McCurdy Con-
struction Company. 

"3. The jury is further instructed that, as the owner of the 
property described in the bill of sale introduced in evidence 
herein, the said C. H. Sharp had the right to lease, rent or hire 
said property or any part thereof to the said Cullen-McCurdy 
Construction Company, and that if, at the time he so leased, 
rented or hired said property to the said Cullen-McCurdy Con-
struction Company, he was the owner thereof, such leasing, rent-
ing or hiring said property did not divest him of the constructive 
possession thereof, and the fact that the Cullen-McCurdy Con-
struction Company had the physical possession of said property 
at the time it was attached herein gave the plaintiffs no rights to 
said property against the right of the said C. H. Sharp. 

"4. You are further instructed that the bill of sale intro-
duced in evidence was executed and delivered in the State of 
Missouri, and that the transaction relating to the purchase of the 
property described herein was had in the State of Missouri, and 
is governed by the laws of that State, and under the laws of the 
State of Missouri the taking possession of said property at the 
time or within a reasonable time after the purchase of said prop-
erty was all that was necessary for the said C. H. Sharp to do in 
order to complete said purchase and give him a right thereto as
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against subsequent purchasers or creditors of the seller of said 
property.

"5. The court further instructs the jury that if you find 
from the evidence that plaintiffs extended credit to the Cullen-
McCurdy Construction Company upon the representation of said 
company, or a duly authorized agent thereof, that the property in 
controversy herein was the property of the Cullen-McCurdy 
Construction Company, yet such representation did not give the 
plaintifft the right to attach, and their attachments does not con-
stitute a lien on, said property paramount to or against the rights 
of the said C. H. Sharp, unless you further find that the said C. 
H. Sharp had actual knowledge and notice that said Cullen-Mc-
Curdy Construction Company had made such representations. 

"6. If you find from the evidence herein that the sale of 
said property and the payment the 'refor took place in Kansas 
City, Missouri, on February 23, 1907, and that at that time a part 
of said property was located in the State of Louisiana and a 
part in the State of Texas, and you further find that one U. B. 
McCurdy went to the place where said property was located at 
the request of the said C. H. Sharp and took possession thereof 
for him within such time as was required by law to travel to the 
place where said property was located by the usual mode of 
travel, then I instruct you that the taking possession of said prop-
erty was within a reasonable time as contemplated by law. 

"7. You are further instructed that the validity of a bill of 
sale, regular on its face, can not be overcome by oral testimony 
unless it is shown to have been for fraudulent purpose ; and un-
less you find from a fair preponderance of the evidence that the 
bill of sale introduced in evidence was made for the purpose and 
with the intent to defraud the creditors of C. P. Cullen, Limited, 
then you should find that the bill of sale is valid and entitled to 
full faith and credit. 

"8. You are instructed that if you believe from the evi-
dence that at time C. H. Sharp purchased the property in contro-

versy from D. P. Cullen Company, Limited, he took precaution 
as a reasonably prudent man would in order to determine whether 
or not said property was free from incumbrances, and that he 

was assured by Kenefick, Hammond and Quigley that they would 
or had released any claim they might have to said property, then
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I instruct you that such precaution may be considered by you as 
an evidence of good faith in the purchase of said property. 

"9. You are further instructed that the burden of proving 
the allegation of fraud as set forth in the answer of the plaintiffs 
filed to the interplea of C. H. Sharp rests upon the plaintiffs, and 
that, unless such fraud exists and is proved to the satisfaction of 
the jury by a fair preponderance of the evidence, then it is your 
duty to find for the intervener therein, provided you find as here-
inbefore instructed that the said intervener purchased and took 
possession of said property and was the owner thereof at the time 
it was attached. 

"io. If you find from the evidence in this case that C. H. 
Sharp, the intervener herein, by written lease, rented or hired 
the property in controversy herein to the Cullen-McCurdy Con-
struction Company by the terms of which lease the Cullen-Mc-
Curdy Construction Company had the option to purchase said 
property upon the payment of the sum stipulated therein, and 
wherein it was stipulated that the said C. H. Sharp had the option 
to declare said lease at an end upon the condition thereof being 
broken, then I instruct you that in the law the title to the said 
property remained in the said C. H. Sharp until the conditions 
of said lease, and a creditor of the lessee (The Cullen-McCurdy 
Construction Company) acquired no right to said property, para-
mount to the rights of the said C. H. Sharp, by the furnishing of 
goods or extending of credits to the lessees upon the strength of 
the statement by the lessees that they- were the owners of the 
said property. 

"1 1. If you find from a fair preponderance of the evidence 
that in the organization of the Cullen-McCurdy Construction 
Company the capital stock of said company consisted in the 
equity which Cullen and McCurdy had or thought they had in the 
lease in question, then I instruct you that such a fact in no man-
ner affected the rights of the said C. H. Sharp with respect to the 
property in question herein. 

"12. A bill of sale regular on its face is prima facie evi-
dence of a contract of sale in good faith ; and unless you find 
from the evidence that there was a contemplated fraud on the 
part of the grantor and known by the grantee at the time the bill



440	 BURKE V. SHARP.	 [88 

of sale in question was executed and purchase price paid, then 
your verdict should be for the intervener herein. 

"13. Fraud is never to be presumed, but must be proved by 
good and sufficient evidence in the cases ; therefore, before you 
can find for the plaintiff on the ground of fraud, you will have to 
find that tbe intervener C. H. Sharp at the time of the purchase 
knew of grantor's intent to defraud the plaintiffs. 

"14. Circumstantial evidence relied upon to make a case of 
fraud must be established by proof of facts which on the whole 
make out a clear case, and the evidence must not only connect the 
grantor but the grantee in the participation of the intended fraud ; 
and unless you find from the evidence that C. H. Sharp, the in-
tervener, knew of the fraud at the time, and then and there as-
sisted in a disposition of the grantor's property for the sole 
purpose of defrauding the plaintiffs or any other creditor, your 
verdict should be for the intervener. 

"15. You are instructed that D. P. Cullen and D. P. Cullen 
Company, Limited, are two separate and distinct parties, and 
the fact that D. P. Cullen may have had the subsequent posses-
sion of the property purchased from D. P. Cullen Company, 
Limited, can not be construed to be the possession of the grantor, 
D. P. Cullen Company, Limited." 

On behalf of the plaintiffs the court gave eight instructions. 
Their consideration is not important on this appeal. The jury 
rendered a verdict for the intervener, and the plaintiffs have ap-
pealed. 

Crump, Mitchell & Trinible, for appellants. 

T. The intervention was not sworn to, as required by statute. 
Where the Legislature points out specifically how an act is to be 
performed, its requirements in that respect are mandatory—must 
be strictly pursued. Here the Legislature has pointed out what 
the intervener must do, "present his complaint verified by oath," 
etc. Failure to verify the complaint is fatal. Kirby's Digest, § 
391; Ii Enc. Pl. & Pr. 446 ; 28 Ark. 362. 

2. The court's modification of the second instruction re-
quested by appellant is erroneous. The instruction must be con-
sidered in the light of the Missouri law. Kirby's Digest, § 7823. 
There it is well settled that if the vendor remains in possession
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and exercises acts of ownership over the property then the sale 
is as a matter of law fraudulent. 131 Mo. 631; 55 Ark. 116; 50 
Ark. 290. 

3. The second instruction does not go far enough, in that 
it leaves out of consideration the question of the lease, the later 
incorporation and all acts after the execution of the bill of sale 
and the taking of possession. And the tenth instruction is 
fatally defective in that it leaves out the question whether or not 
the lease is properly of record. 44 Mo. 323; Mo. R. S. 1899; 
§ § 34 12, 3404; 130 Mo. 558. 

4. The sixth instruction erroneously declares as a matter 
of law what was a reasonable time in which to take possession of 
the property. 131 Mo. 680. 

5. The third instruction is misleading, and also erroneous 
in stating as a fact a certain matter that had been submitted to 
the jury in another instruction, and in stating as a fact a thing 
that was a disputed point in the evidence. 15 Ark. 491; 74 Ark. 
437; 37 Ark. 598; 71 Ark. 38; 65 Ark. 64; 77 Ark. 200. 

6. An intervention is governed by the same rules as are 
ordinary suits. 58 Ark. 564. Here the title to the property is 
to be tried ; and unless the intervener shows by a preponderance 
of the evidence that he is the owner of the property, his inter-
vention must fail. Evidence that title to the property was in 
the C. H. Sharp Contracting Company, a corporation, does not 
warrant a finding of title in C. H. Sharp. Kirby's Digest, § § 
5999, 6002, 6011 ; 49 Ark. Ioo; 94 Ky. 83 : Cook on Corp. (4 
Ed.), § 664 ; Id. p. 1329 note 2 ; 45 Fed. 812 ; 69 Ark. 85; 30 
Ark. 66; Gen. Stat. Kan., 1897, c. 66; 21 Kan. 365; 37 Kan. 
183; 29 Kan. 31 ; 64 Ark. 155; Jo Cyc. 1 337 ; 116 N. Y. 41; 84 
Ark. 453 ; 4 Thompson on Corp. § 4632; 46 N. J. L. 237; 5 N. Y. 
320 ; 2 Cook on Corp. § 716, note; 62 Ark. 33. 

I. N. Rachels, for appellee. 
1. The statute disposes of appellant's objection to want of 

verification of the interplea. They should have objected before 
judgment. Kirby's Digest, § 5087; Id. § 6152 ; 83 S. W. (Ark.), 
1047; 71 Ark. 611. 

2. The part of the second instruction eliminated by the 
court's modification had no application to the facts disclosed by
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the evidence. Moreover, the instructions given in a case are to 
be considered as a whole; and where they, taken together, fairly 
present the law, one instruction can not be singled out and error 
predicated thereon. 

3. Intervener's second request given by the court could 
hardly have "gone further" and correctly stated the principles of 
law involved. The question of the lease was fully covered by 
the tenth, and "it is generally impossible to present all the law 
of a case in one instruction; and, if the various instructions separ-
ately present every phase of it as a harmonious whole, there is 
no error in each instruction failing to carry qualifications which 
are explained in others." 83 Ark. 61; 75 Ark. 325; 76 Ark. 222 ; 

77 Ark. 458. 
4. There is no merit in the objection that the sixth instruc-

tion declared as a matter of law what was a reasonable time in 
which to take possession of the property, and that the court 
should have defined reasonable time. That is sufficiently defined 
by the statement that if possession was taken, etc, "within such 
time as was required to travel to the place where said property 
was located by the usual mode of travel." The title to the prop-
erty was in Sharp, and since the right of possession follows the 
title, he had at all times either actual or constructive possession. 
A purchaser from the bailee could obtain no title, neither could 
an attaching creditor. 68 Ark. 230; 47 Ark. 363; 49 Ark. 63 ; 
6o Ark. 133. It was not subject to the provisions of the Mis-
souri statute. 114 Mo. App. 332. 

5. There is ample evidence, legally sufficient, to sustain the 
verdict. The issues in the case were submitted to the jury upon 
conflicting evidence and proper instructions of the court. Their 
verdict on the facts is final. 89 S. W. (Ark.), 471, and cases 
cited ; I I I S. W. (Ark.). 469 ; 37 S. W. (Ark.), 1052.; 74 S. W. 
(Ark.), 300. 

HILL, C. J., (after stating the facts.) 1. The first point 
made by appellants is that the interplea was not verified, and this 
was made a ground in the motion for a new trial, wherein the 
lack of verification was pointed out to the trial court. Section 
391, Kirby's Digest, requires that any person, before the sale of 
attached property or before the payment of the proceeds thereof 
to the plaintiff, may present his complaint, verified, to the court,
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disputing the validity of the attachment, or stating a claim to the 
property or an interest therein, and his claim shall be investi-
gated. It is argued that the statute is mandatory, and that the 
failure to verify is fatal. But this section of the statute is taken 
from the Civil Code, and must be read in connection with another 
section of the Code which says: "No objection shall be taken 
after judgment to any pleading for want of, or defect in, the 
verification." Section 6152, Kirby's Digest. Counsel say that 
section 6152 was passed many years before the intervener's 
statute (section 391), and was therefore not applicable to it; but 
in this counsel are in error, for both are taken from the Civil 
Code. Section 391, Kirby's Digest, is section 257 of the Code, 
and section 6152, Kirby's Digest, is section 159 of the Code. 

II. The next assignment is that the court erred in modify-
ing appellant's second instruction. This modification was by 
striking out the following words : "A continued possession of 
personal property by the vendor as the ostensible owner and 
exercising acts of control and ownership over the same under 
such sale is fraudulent and void against creditors of the vendor." 

It is contended that the laws of Missouri should govern as 
to the possession of this property, and that under the laws of 
Missouri the eliminated clause would be correct. It is unneces-
sary to go into the laws of that State upon the subject, because 
the laws of Missouri do not govern under the facts of this case. 
This was a question between Burke & Joseph, and D. P. Cullen 
and U. B. McCurdy and the Cullen-McCurdy Construction Com-
pany. The property was situated in White County, Arkansas, 
and the suit was there brought for money advanced by the plain-
tiffs to the defendants for railroad construction in this State. The 
property had been brought from Texas and Louisiana into Ark-
ansas, and there controlled ostensibly by the Cullen-McCurdy 
Construction Company under a lease made to it while in Ark-
ansas ; and whether it was really the property of this corporation 
or its corporators, or of Sharp, was the issue. The laws of this 
State, and of no other State, should determine the effect of the 
possession by the debtors of the property in this State at the suit 
of their creditors brought here. Garner v. Wright, 52 Ark. 385. 
This part of the instruction would be in conflict with Valley Dis-
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tilling Co. v. Atkins, 50 Ark. 289, Stix v. Chaytor, 55 Ark. 116, 
and Shaul v. Harrington, 54 Ark. 305. 

In Missouri there is a statute on the change of possession of 
personal property. As to its construction, see Lesem v. Herri-
ford, 44 Mo. 323; State V. Goetz, 131 MO. 675. For the reasons 
indicated above, the Missouri statute could not apply to the effect 
of possession of personal property in Arkansas held here under 
a lease made here upon it. The parties were residents of Mis-
souri, and the bill of sale was executed there. The bill of sale 
would be governed by the laws of Missouri, so far as given effect 
in that State. But the possession of the property was taken in 
Texas and Louisiana, and the question of the continued posses-
sion was of the property in Arkansas, and therefore the statute 
of Missouri could not reach to it. 

III. The next objection is to instructions two and ten. The 
first point made is that the instructions omit a consideration of 
the subsequent conduct of the parties, it being said that they 
leave out the entire question of the lease, the later incorporation 
and all acts after the execution of the bill of sale and taking 
possession. It was not improper to leave out these considera-
tions, because these instructions were stating the law which 
would make the written contract valid ; and other instructions, 
given at the request of the plaintiffs, presented the law as con-
tended for by them as to the effect of the continued possession 
and the various circumstances indicative that the transactions 
were fraudulent. As has often been said, all the law of the case 
can not be presented in one instruction ; and these instructions 
deal with one phase of the case, and correctly deal with it, and 
are not erroneous because they do not incorporate the theories 
under which plaintiffs attempted to defeat the intervener's action 
upon the bill of sale. 

It is also objected that instruction ten leaves out the ques-
tion whether the lease was properly of record. The Missouri 
statute upon this subject is quoted ; but, as shown in the discus-
sion of the previous question, this Missouri statute could have 
no bearing upon the lease made in Arkansas upon property situ-
ated here.

IV. Instruction six is criticised for declaring as a matter 
of law what was a reasonable time for taking possession under
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the bill of sale ; but it does not so declare. It states the evidence 
which was adduced on behalf of the appellee, and told the jury 
that if they found that the facts there assumed were the truth 
of the case, the possession was taken within a reasonable time, 
as contemplated by law. This bill of sale, as indicated, would 
be governed by the Missouri law. The Supreme Court of Mis-
souri, in State v. Goetz, 131 Mo. 675, stated : "What is 'reason-
able time' is a question of fact when the evidence is conflicting 
as to the character and condition of the property, and the length 
of time necessary for its delivery, and it is only where the facts 
are undisputed, and the evidence substantially all one way, that 
it becomes a question of law." 

The court very properly in this case assumed that if the 
facts testified to by the intervener were true, then as a matter 
of law the possession was taken within a reasonable time; and 
left it to the jury to determine the truth of the matter testified 
to in relation to it. 

V. The same objection is made to instruction twelve as the 
first objection that was made to instructions two and ten; and it 
is argued that "it left out any intent of fraud that might have 
been formed after the bill of sale was executed." This instruc-
tion stated correctly that a bill of sale, regular on its face, is 
prima facie evidence of a contract of sale in good faith, and in-
structed the jury that, unless they found from the evidence that 
there was a contemplated fraud on the part of the grantor at the 
time of the execution of the bill of sale in question, and which 
was known to the grantee, their verdict must be for the in-
tervener. This goes to the intervener's title, and correctly states 
the law. If the plaintiffs relied upon fraud after that time, as 
they did, they should present instructions, as they did, asking 
that the law governing such subsequent conduct be given to the 
jury for their consideration, which was done. Each went to 
different phases of the case, and it was proper to be given in 
separate instructions. There is no inconsistency between them, 
and they must all stand together and be read as a harmonious 
whole.

VI. It is said that the third instruction is misleading, in 
that the instruction assumes as a matter of fact that Sharp was 
the owner of the property. The first part of the instruction,
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taken alone, is subject to that criticism ; hut, when read as a whole, 
it is found that it is left to the jury to determine that question. 
The first part is qualified by the latter part, wherein it is said 
that "if at the time he so leased, rented or hired said property to 
the said Cullen-McCurdy Construction Company, he was the • 
owner thereof," etc. Therefore it is not thought to have been 
susceptible of misleading the jury in any way whatsoever. 

VII. Criticisms are made of instructions 4, 5, 7 and ii. 
The argument against them is practically the same argument that 
has heretofore been discussed in dealing with the other instruc-
tions. The cases of Valley Distilling Co. v. Atkins, 50 Ark. 289, 

Stix v. Chaytor, 55 Ark. 116, and Shaul v. Harrington, 54 Ark. 

305, state the principle governing the retention of personal prop-
erty by the vendor ; and it is not found that any of the instruc-
tions in the case are in conflict therewith. 

VIII. Finally, it is insisted that the verdict is contrary to 
the evidence, in that the evidence shows that the title, if it shows 
any at all, is in the C. H. Sharp Contracting Company, a Kansas 
corporation, and not in C. H. Sharp, the intervener. The evi-
dence shows that Sharp conducted his contracting business in the 
name of the C. H. Sharp Contracting Company, of Kansas, of 
which he was the owner of all the shares except four, which were 
held in trust for him. The bill of sale upon which the interplea 
is predicated is made to C. H. Sharp, individually. It is true that 
the money advanced for the purchase of the property was paid 
by a check of the contracting company. But it is not open to 
these plaintiffs to question the relations between Sharp and the 
corporation which furnished money to him to buy this property. 
The bill of sale shows that he took title to it in his own name. 
Whether the Sharp Contracting Company could hold him as 
trustee for it would be a question between him and that corpora-
tion.

Section 5999, Kirby's Digest, requires that every action must 
be prosecuted in the name of the real party in interest, with cer-
tain exceptions therein mentioned—one of which is that the trustee 
of an express trust, a person with whom or in whose name a 
contract is made for the benefit of another, may bring an action 
without joining with him the person for whose benefit it is prose-
cuted. Section 6002, Kirby's Digest.
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And, even if it were open to these plaintiffs to question the 
title, yet, under these provisions of the statute, Sharp would be 
entitled to bring this action, if it be conceded that the property 
in equity belonged to the Sharp Contracting Company. 

IX. Appellants argued fully the facts of the case, seeking 
to obtain a reversal on the ground that there is not evidence 
legally sufficient to sustain the verdict. It would serve no useful 
purpose to review the facts of the case. Suffice it to say that the 
court is of the opinion that the evidence is legally sufficient to 
sustain the verdict. 

X. Appellants have filed a motion, since the submission of 
the cause, to set aside the submission and permit the transcript 
to be amended so as to show that proper objection was made to 
the 'instructions given and modifications made ; and to the refusal 
of the court to give instructions as requested, and that the ex-
ceptions were properly noted to the rulings of the court upon 
these objections. As the court is satisfied, after an examination 
of the case, that no errors were committed, it would be useless to, 
give time for the record to be corrected. The court has disposed 
of the case upon the merits, without determining whether, if the 
court had found error, and proper objections and exceptions 
were not shown to have been made, the appellants were entitled 
at this late hour to have the cause continued in order for the rec-
ord to be amended. 

The judgment is affirmed.


