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STRONG 7. STATE.
Opinion delivered March 2, 1908.

CONTINU ANCE—IRRELEVANT EVIDENCE—It was not error in a murder
case to deny a continuance on account of the absence of a witness
who would testify as to a fight between defendant and deceased
several months before the killing, if the fight is not shown to have
had any connection with the fatal rencounter. (Page 537.)

VENUE—SUPPORTING AFFIDAVITS—ISSUE.—Kirby’s Digest, § 2318, pro-
viding that a change of venue in 2 criminal case may be granted upon
the application of the defendant supported by the affidavits of two
credible persons, does not contemplate that the truth or falsity of
the affidavits shall be inquired into, though the credibility of the
affiants may be investigated. (Page 537.)

JUROR——BIAS—COMPETENCY.—NVhere, in the trial of a negro for mur-
der of a white man, a white juror, on his voir dire, testified that the
fact that defendant is a colored man charged with the killing of a
white man might influence him in the decision of the cause, but that
he thought that he could return a verdict according to the law and
evidence, regardless of defendant's color or of the fact that he
killed a white man, it was not error to hold the juror competent,
(Page 538.)

INSTRUCTION—WHEN HARMLESS.—Appellant can not complain of an
instruction that was more favorable to him than he was entitled to
ask. (Page 540.)

HEARSAY EVIDENCE—WHEN wNoT PREJUDICIAL.—Where, in a murder
case, there was testimony that the killing had some connection with
a dispute over deceased’s right to remove his crop, the error of per-
mitting the State to prove that deceased on the morning of the kill-
ing asked a deputy sheriff and a justice of the peace whether he
had a right to remove his crop was not prejudicial. (Page s41.)
WITNESS—IMPEACH MENT—REBUTTAL —Where defendant, on cross-
examination, sought to discredit a State’s witness by showing that he
was biased against defendant, it was not error to permit the State,
on redirect examination, to show that the witness had been told by
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som)e one that he had better not testify against defendant. (Page
542.

7. APPEAL—HARMLESS ERROR—Testimony that some one with whom
defendant was not shown to be connected told a certain witness
that he had better not testify against defendant was so remote and
indefinite that its admission could not have prejudiced defendant.
(Page 542.)

Appeal from Lee Circuit Court; Hance N. Hutton, Judge;
affirmed.

R. D. Smith and H. F. Roleson, for appellant.

William F. Kirby, Attorney General, and Daniel Taylor,
for appellee.

Woop, J. Appellant was convicted of murder in the first
degree for the killing of one Jesse Garretson, and appeals to
this court.

There was no error in overruling appellant’s motion for
continuance. The testimony showing a fight in the spring be-
fore between appellant and Garretson was too remote to throw
any light upon the conduct of the accused at the time of the
killing. Such testimony was irrelevant and improper. It is not
shown to have had any connection whatever with the fatal ren-
counter.

Appellant filed 2 motion to change the venue supported by
the affidavits of one Robert Lofton and Dan Bronson. To test
the question of whether or not they were credible persons, the
court permitted the affiants to be examined. The court, after
hearing their testimony, overruled the motion. This was a mat-
ter within the sound discretion of the court, like a motion for a
continuance. We find no abuse of the court’s discretion. On
the hearing of the application for change of venue, it was not
error to refuse to allow the sheriff to testify “that the feeling
against the defendant in'the county was so strong that he (the
sheriff) deemed it advisable to take him to an adjoining county
for safe keeping, to keep him from being mobbed.” The statute
(section 2318, Kirby’s Digest) requiring the petition for change
of venue to be supported by the affidavits of two credible per-
sons does not contemplate that the truth or falsity of the affi-
davits .shall be inquired into. The only question is whether or
not the affiants—supporting witnesses—are credible persons. The
inquiry must be confined to that. White v. State, 83 Ark. 36.
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The court may permit the witnesses themselves to be ex-
amined to determine that question, and also may permit “the
testimony of other witnesses bearing on the credibility of the
supporting witnesses, but can not go into the question as to
whether the facts sworn to were true or false. The offered
testimony of the sheriff was therefore collateral to the issue
raised by the petition, and the court did not err in excluding it.

In the selection of the jury one of the talesmen was ex-
amined as follows:

Q. “Can you go into the jury box and try defendant in
the same fair and impartial manner, giving to him the benefit of
all reasonable doubt, and the presumption of innocence, the
same that you would if he were a white man charged with the
same offense ?”

A. “I believe I could.”

Q. “Do you know you could?”

A. “I think so.”

Q. “Do you mean to say that, although the defendant is
a colored man charged with killing a white man, you would
require the same strict proof of his guilt and give him the bene-
fit of all doubts the same as if he were a white man?”

A. ‘I believe I could.”

Q. “Would you carry into the jury box with you any
prejudice against defendant by reason of the fact that he is a
colored man' and killed a white man?”’

A. “I might have some prejudice on that account.”

Q. “Do you say that such prejudice would not influence
you, but that you would give him the same kind of a fair trial
and the same presumption of innocence that you would if he
were a white man?”’

A. “I think I could.”

Q. “Would you in your deliberations allow the fact that
he is a colored man charged with the killing of a white man
to influence you at all in the decision of the case?”

A7 “It might.”

Counsel here challenged the jury for cause. The court
then asked the following question: “You have said you could
give defendant a fair and impartial trial. The question is, can
you go into the jury box and try him from the testimony as it
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comes from the witness stand and the law as given you by the
court, and return a verdict according to the law and the evi-
dence, regardless of the color of defendant or the fact that he
killed a white man?”’

A. “I think I can.”

The juror was declared competent. The defendant ex-
cepted to the ruling. Two jurors were selected after defend-
ant had exhausted his challenges. The court did not err in
holding that the juror was competent. The trial judge doubt-
less concluded that the juror had no prejudice against appellant
on account of his color. The court observed the manner of the
juror in giving his answers to the questions asked, and con-
cluded that he was sincere. Many men express their honest
convictions, in a somewhat indefinite and uncertain way, as “I
believe so,” “I think so.” Often some men express themselves
thus when they really have no doubt in their own minds about
the truth or certainty of the existence of the fact they are as-
serting. The trial judge could better determine than this court,
from the manner of the juror in giving answer, as to whether
he had any prejudice against appellant on account of his race.
The language set forth in the record does not warrant us in
saying that he was so prejudiced. See Hardin v State, 66 Ark.
53 :

The appellant and Garretson lived on the Winters place n
Lee County. Appellant was an employee of Winters, but had
an interest in the crops over which, it appears, the fight took
place. Garretson was a share cropper or renter, and did have
no interest on the crop. On the morning of the killing, and
before it occurred, appellant was using the wagon of Winters to
haul some cotton and cotton seed from the gin. Winters had
told him to turn the wagon over to Garretson when he was
through hauling the cotton and seed, and when he had hauled
a load of corn. He had told Garretson to get the team as soon
as Sim came back from the gin. Garretson demanded the
wagon when the cotton and seed were hauled, and appellant
refused to give it up, but Garretson seized the lines that were
thrown down and drove the wagon away.

This, as it appears from what took place sometime after,
greatly aroused the passion of appellant. For he was heard in-
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quiring where Garretson went with the wagon. Appellant at
this time had his shotgun, and was heard to say that “Garretson
would ndt haul any corn that day unless he hauled it over his
(appellant’s) dead body.” Garretson, after getting the wagon,
went to a place called Moro. He was gone about an hour and
a half. He is shown to have had a pistol, and invited parties
to go over with hinr in the field where he was going to haul corn
“to see it well done.” Witnesses differ as to. what was said
and done by appellant and Garretson at the time of the fatal
rencounter. It suffices to say that Garretson went into the field
to haul the corn, he had his pistol, and his every act indicated
that he intended to haul the corn, and, if resisted by appellant,
to take his life, if necessary to accomplish his purpose. On the
other hand, appellant was on the ground with his shotgun and
equally determined to prevent Garretson from hauling the corn,
even to the extent of taking his life if necessary to accomplish
his purpose to prevent him. The jury were justified in finding
that it was a mutual combat, in which both engaged after hav-
ing ample time for premeditation and deliberation, and there
was proof of express malice. So the facts fully warranted the
jury in finding appellant guilty of murder in the first degree.

The court over the objection of appellant gave the foilow-
ing instruction:

“If the jury find from the evidence that the defendant was
in a place where he had a right to be, and that, while the de-
fendant was there, deceased came to the place after knowing
that defendant was there and began an assault upon defendant,
defendant was not bound to retreat, but might stand his
ground, and might slay his assailant, if, from all the facts of
the assault as they appeared to him, he honestly believed that such
act was necessary to protect his life or prevent great bodily in-
jury.”

The instruction was not proper in a case of mutual combat,
such as is disclosed by the facts of this record. For neither
party had the right to be on the ground that belonged to some
one else and disputing to the death over a matter that the law
did not permit either one to settle “vi et armis.”” The law fur-
nished the forum for such disputes. Both were in the wrong.
For, if both were where they had the right to be, yet neither
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had the right to resist the possession of the other by force and
to the extent of taking life. It was the duty of each to retreat,
rather than to stand his ground and slay his adversary. The
doctrine of standing one’s ground in the defense of person, habi-
tation or property had no place in the case. But the instruc-
tion was not prejudicial to appellant. It was more in his favor
than otherwise, and he can not complain.

On the morning of the killing Garretson had asked a deputy
sheriff, “if a man had a right to his own crop,” and the
deputy replied: “If a man has no right to protect himself in
his own crop, I do not think he had any right to do anything.”
Garretson had also gone before a justice of the peace and had
asked his advice. The justice testified that Garretson told
him that the defendant had objected to his (Garretson’s)
hauling the corn. That Mr. Winters had told him to haul
the corn, and that the defendant had said he (Garretson)
could not haul it, and wanted to know if he would be justified
in hauling the corn. The justice’ further testified: “I told him
I thought he would. He then turned around, and I never heard
any more about it. I asked him was it his or Sim’s corn, and
he said it was his, and that Sim was not interested directly
in the corn. The court permitted this testimony over the ob-
jection of appellant. The evidence was hearsay, and the court
erred in permitting it to go before the jury at the instance of
the State. But we do not see how it could have been prejudicial
to appellant, for it only tended to show a settled purpose on the
part of Garretson to haul the corn, and to justify the execution
of this purpose by the advice he had received from the officers
of the law. But the advice of the officers was only to the effect
that he would be justified in hauling the corn. Had they told
him that he would be warranted in the use of force, if necessary,
to enable him to haul the corn, the case would have been differ-
ent; for then the jury might have drawn the conclusion from
the evidence that Garretson believed that he was justified in the
use of force in carrying out his purpose to haul the corn. The
officers did not so advise him, and the jury had no right to
conclude, from the above evidence, that Garretson believed that
he had the right to slay his adversary; if necessary, in order to
enable him to take posssession of and haul the corn.
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The appellant, on cross-examination, asked a witness for
the State if his brother-in-law and appellant had not had some
trouble this summer, and the witness answered in the affirm-
ative.

The prosecuting attorney, on re-direct examination, asked
the witness the following questions: Q. “I will ask you if you
have been threatened by anybody as to what you might swear—
by anybody connected with defendant?” Q. “I will ask you
has anybody connected with the defense told you what they
would do if you would come here and tell the truth?”’ And
the witness answered: A. “I heard a fellow say yesterday,
and he did not say who it was, that I had better not testify
against Sim Strong.” These questions and the answer thereto
were over the objections and> exceptions of appellant. It would
have been incompetent for the State to show that one of its wit-
nesses had been threatened by some one, without connecting the
defendant with it. But, as the appellant had sought to discredit
the witness by showing that he was biased on account of a Jiffi-
culty that appellant had with the brother-in-law of the witness,
it was proper for the State, in rebuttal of this, and not as original
evidence, to show that the witness had been told by some one
- that he had better not testify against appellant. This testimony
was competent on the question of the bias or prejudice of the wit-
ness, and tended to rebut the idea that the witness was biased
against appellant. It went to the question of bias, and was com-
petent as affecting the credibility of the witness. Moreover, the
majority of the judges are of the opinion thaf the testimony of
threats was too remote and indefinite to prejudice appellant.
The jury could not conclude from this evidence that appellant
was in any manner attempting to suppress evidence against him.,

Therefore the testimony could not have been prejudicial,
Appellant was not responsible for what some one else might
have done, and there was nothing to show from this evidence
that appellant was in any manner connected with the threats.
Finding no reversible error, the judgment is affirmed.

McCurrocH, J., (concurring.) I am not content to rest my
concurrence in the judgment on the ground that the testimony
of witness White concerning threats made to him was not preju-
dicial to the defendant, if it was inadmissible. If it was not
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admissible, I think it might have been prejudicial. But the
testimony was admissible. It will be remembered that this testi-
mony, of the witness was given on re-direct examination by the
proséétlting attorney, after he had stated on cross-examination
that his brother-in-law and the defendant had had a difficulty,
and that he (witness) was a witness in the case. This testi-
mony was drawn out by the defendant to show bias on the part
of the witness, and the State had the right, on re-direct examina-
tion, to rebut this by showing that no bias existed in favor of the
State, or by showing that the bias, if any, was in favor of the
defendant. This, under the familiar doctrine of the right of a
party to introduce evidence to support or rehabilitate the credi-
bility of his witness after it had been attacked by his adversary,
Prof. Wigmore says: “In the process of rehabilitating an im-
peached witness, there are four possible stages of the case at
which the attempt may be made: the cross-examination of the
impeaching witness, the re-examination of the impeached wit-
ness, the direct examination of a new witness called in rebuttal,
and the reopening of the case after both sides have closed.” 2
Wigmore on Evidence, § 1100. The same learned author at
another place (§ 1119) on this subject says: “A denial of the
fact of bias or the like, by other testimony, is always allowable;
for any testimony of the opponent admissible to prove a dis-
crediting fact must of course in fairness be allowed to be met by
testimony denying the alleged fact.” The rule is also stated
clearly in the American & English Encyclopedia of Law (vol.
30, page I143): “A witness against whom evidence has been
introduced tending to show bias in favor of the party calling
him or against the adverse party may be supported by evidence
in rebuttal which tends to disprove the fact.” Illustrations of
the application of this doctrine may be found in the following
cases: Reese v. State, 43 Tex. Cr. 539, and 44 Tex. Cr. 34;
People v. Smith, 134 Cal. 453; Kipper v. State, (Tex.), 77 S.
W. 611; Mercer v. State, (Tex.), 76 S. W. 469.

When a defendant, by drawing out facts on cross-examina-
tion of a State’s witness tending to show bias on the part of the
witness, introduces that issue, the State has the right to rebut
this by showing any fact tending to establish the absence of bias
in its favor. Now the defendant, in order to show bias on the
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part of the witness, would have had a right to introduce testi-
mony tending to show that the witness was testifying under
stress of threats which the jury might conclude influenced his
testimony. Underhill on Criminal Evidence, p. 307. The State
enjoyed the same privilege after the credibility of its witness
had been drawn in question, and for the purpose of restoring _
his credit could introduce that kind of testimony tending to show
that there was in fact no reason why the witness should be
biased in favor of the State, or by showing that his bias was in
favor of the defendant.

Objection is made that this testimony had an improper ten-
dency to create in the minds of the jury an impression that either
the defendant or his friends had attempted to intimidate State’s
witnesses. If fears were entertained by defendant that the jury
would consider the testimony for any such purpose, he should
have requested the court to instruct the jury not to consider it
for that purpose. As the testimony was admissible for one pur-
pose, it was the duty of the party who anticipated an improper
consideration of it for another purpose to ask the court to
prevent that.

I am therefore of the opinion that the testimony was ad-
missible, and that no error in this respect was committed. I
concur in the opinion of the majority on all other points.




