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KANSAS CITY SOUTHERN RAILWAY COMPANY V. EDWARDS. 


Opinion delivered October 15, 1906. 

I. RAILROAD—STOCK-KILLING.—In case of a substantial conflict in the 
evidence as to the negligence of a railroad company in killing stock, 
the verdict will be sustained. (Page 274.) 

2. APPEAL—ArvIRMANct WITH PENALTY.—Where an appeal was taken 
for delay merely, the judgment will be affirmed with ten per cent. 
damages. (Page 274.) 

Appeal from Benton Circuit Court ; John N. Tillman, Judge; 
affirmed.

STATEMENT BY THE COURT. 

This was an action to recover the value of a cow alleged to 
have been negligently killed by appellant. 

The proof tended to show that appellee's cow, valued at 
$35, was killed on the railroad track by appellant's train. To 
overcome the presumption of negligence raised by this proof, 
appellant's engineer and fireman, who were in charge of the 
engine that killed appellee's cow, testified, in substance, that they 
were keeping a lookout ; that the cow was first discovered by the 
fireman on the track about zoo feet ahead of the engine ; 
that the fireman immediately notified the engineer, who applied 
the brakes, but could not stop train before striking the cow ; that 
the train could not have been stopped in less than about 1200 feet. 
These witnesses testified that they could not see the cow before 
on account of a curve in the track at that point. Testimony 
for appellee, in rebuttal, tended to show that the cow could have 
been seen by the engineer and fireman for a distance of at least 
229 yards from the place where she was killed, and that the train 
might have been stopped in ioo yards. There was also evidence 
to, the effect that the stock alarm on the engine that killed this 
cow was sounded something like a quarter of a mile from where 
the cow was killed. 

Read & McDonough, for appellant. 
I. The court should have taken the case from the jury. 
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McGill & Lindsey, for appellee.
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WOOD, J., (after stating the facts.) The court did not err 
in refusing to direct a peremptory verdict for appellant. The 
question of negligence was for the jury, and it was submitted 
upon correct instructions, and the evidence was ample to sustain 
the verdict. Indeed, so patent was the conflict in the testimony, 
and so purely was this a question of fact for the jury, that it ap-
pears to us that the appeal in this case must have been taken for 
delay merely. The judgment is therefore affirmed with the 
statutory penalty in such cases. See St. Louis, M. & S. E. Rd. 
Co. v. Shannon, 76 Ark. 166; St. Louis, I. M. & S. Ry. ' Co. v. 
Kimbertain, 76 Ark. Too; St. Louis & S. F. Rd. Co. v. Thomp-
son, 76 Ark. 37; St. Louis & S. F. R. Co. v. Carlisle, 75 Ark. 560.


