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INDEPENDENCE COUNTY V. YOUNG. 

Opinion delivered December 10, 1898. 

1. CONSTITUTIONAL LAW—ACT FIXING SALARY. —The act of 1895 fixing 
the salaries of the county officers of Independence county (Acts 1895, 
pp. 66-9, 2-7) is not unconstitutional in fixing the salary of the 
county clerk at $1800 per annum, it not appearing that such salary was 
so low as to render impossible or impracticable the efficient exercise of 
the functions of the office. (Page 34.) 

. AMOUNT OF CLERK'S SALARY—CONSTRUCTION OF STATUTE.—The act of 
1895, supra, provides that the emoluments of the county clerk shall not 
exceed $1800; that he shall charge and collect the same fees as are now 
allowed by law, and report to and make settlement with the county 
court quarterly by paying into the treasury all amounts in excess of the 
amount of salary due him to that date; and that "all moneys paid into 
the treasury arising from said fees and commissions shall be covered 
into the general revenue fund of the county." Held, that the main 
purpose of the act is to fix the salary of the clerk at a maximum limit 
of $1800 per annum, to be paid out of the fees collected or chargeable
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against the clerk during the fiscal year, and that any sums paid in by 
him on making the first three quarterly settlements in each year should 
be held by the treasurer until the final annual settlement, at which time 
any excess over his salary for the year shall be covered into the general 
revenue fund. (Page 34.) 

Appeal from Independence Circuit Court. 

RICHARD H. POWELL, Judge. 

STATEMENT BY THE COURT. 

Appellee filed in the county court the following petition, 
to - wit : 

"To the Honorable W. G. Wilson, Judge of the County 
Court of Independence county:—George W. Young, clerk of 
the county court of Independence county, respectfully represents 
that the report hereto attached, marked 'Exhibit A,' shows the 
amount of fees collected by him, by virtue of his office aforesaid, 
for the year commencing November 1, 1895, and ending Octo-
ber 31, 1896. Your petitioner prays that, by an appropriate 
order of this court, his said report be approved and confirmed, 
and that he be allowed to retain as salary for said year all of 
the fees reported in 'Exhibit A,' instead of paying into the 
treasury of the county the amount in excess of his salary for 
any quarter, as contemplated by the act of the legislature of the 
state, entitled 'An Act to fix the fees and salaries of the county 
officers of Independence county, Arkansas, and for creating the 
office of tax collector,' as approved March 14, 1893, and amended 
March 26, 1895. 

"J. W. BUTLER, Attorney for Geo. W. Young." 
The exhibit referred to in the foregoing petition is as fol-

lows:
In the Independence County Court—January Term, 1897. 

To the Honorable W. G. Wilson, Judge of the County Court 
of Independence county: George W. Young, as clerk of the 
county court and ex-officio clerk of the probate court of In-
dependence county, respectfully submits the following report of 
fees received by him as such clerk for the year commencing 
November 1, 1895, and ending October 31, 1896, to- wit: 

Net amount of fees for quarter end-
ing 31st day of December, 1895, as



32	INDEPENDENCE COUNTY V. YOUNG.	[ 66 

per report filed at January term,1896, $ 169 85 
Net amount of fees for quarter ending 

March 31, 1896, as per report filed 
at the July term, 1896 		1,176 80


Net amount of fees for quarter ending 
June 30,1896, as per report filed at 
the July term, 1896 			 377 91


Net amount of fees for quarter ending 
October 31;1896, as per report filed 
at the October term, 1896 ..			201 15


Net amount of fees for month of Octo-
ber, 1896	 365 30


Amount of fees uncollected for said 
year, ending October 31, 1896 .. $ 64 94 

"GEORGE W. YOUNG, Clerk." 
"Sworn and subscribed to before me, this 2d day of Jan-

uary, 1898.	 T. H DEARING, Clerk." 
The county court denied appellee's petition, and directed 

that all amounts collected by him as fees, or for which he is 
chargeable, whether collected or not, for any quarter, in excess of 
the salary due him at that date, be paid into the county treasury. 

On appeal to the circuit court, the following judgment was 
rendered: "It is ordered and adjudged by the court that said 
report of George W. Young, clerk of the county court and ex-
officio clerk of the probate court of Independence county, 
be and the same is hereby affirmed. It is further ordered that 
the amount of fees collected by said George W. Young, as 
shown in his report, be retained by him as salary, as such 
clerk, for the year ending October 31, 1896." 

F. D. Fulkerson, for appellant. 

J. W. Buller, for appellee. 

WOOD, J., (after stating the facts.) So much of an act 
entitled "An act to fix the fees and salaries of the county officers 
of Independence county, Arkansas," as relates to the clerk, and 
necessary to be considered in the determination of this case, is 
as follows: 

Sec. 2. The county clerk shall be ex-officio probate
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clerk, and the fees and emoluments of the county court clerk 
shall not exceed the sum of eighteen hundred dollars per annum, 
and out of . such sum they shall each pay their deputies and as-
sistants, as may be required to discharge the duties of their 
respective offices, and in no case shall their salaries be more 
than the fees and emoluments arising from said offices, whether 
they reach the sum prescribed in this P et or not; * * * 
provided, further, that nothing in this act shall be so construed 
as to .give any officer more than the fees and emoluments of his 
respective office. 

"Sec. 3. That it shall be the duty of the * * * clerk 
of the * * * county court, * * * of Independence 
county, Arkansas, to charge and collect the same fees as are now 
allowed by law, * * * and they shall each, on the first day 
of the regular term of the Independence county court of Arkansas, 
file a report in said court, showing the amount of all fees and 
commissions collected by them, respectively, and make settlement 
with said county court by paying in all amounts in excess of 
the amounts of salary due each one of them to that date into 
the county treasury of said county, and file the treasurer's receipt 
therefor as a vOncher in said settlement, and in such settlement 
said officers, as aforesaid, shall be chargeable and liable for all 
fees and commissions that it was the duty of said officers to 
charge and collect, whether the same was collected or not. 

"Sec. 4. That at each and every settlement made by an 
officer of Independence county, as aforesaid, he shall pay over 
to the treasurer of said county in kind the funds received by 
him in excess of his salary, and shall file his affidavit with the 
county court of said county that said settlement is true, just 
and correct, tbat he has faithfully performed his duty as pre-
scribed in this act." 

(Sec. 5 requires the keeping of a public record by each 
officer of tfie commissions and fees.) 

"Sec. 6. That if any of said officers of Independence coun ty, 
Arkansas, shall fail to make his settlement with the county 
court of said county, or to pay the excess into the county treas - 
my of said county, at each term of the court as above required, 
unless for good cause such settlement be continued by order of 
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the .court, he shall be deemed guilty of a misdemeanor, and, 
upon conviction thereof in the circuit court, shall be fined in 
any sum not less than one hundred dollars nor more than one 
thousand dollars, and be removed from his office. 

"Sec. 7. That all moneys paid into the treasury, arising 
from said fees and commissions in Independence county, Ar-
kansas, shall be covered in the general revenue of the county. 
.Acts 1895, pp. 66-69." 

The court erred . in declaring the act void. It does not 
contravene any provision of our constitution. Even if the 
clerk only received for his salary the sum of $1,402.91, we 
could not say, in the absence of other proof, that this amount 
showed that the purpose of the legislature was to abolish the 
office of county clerk by making the salary of its incumbent so 
low as to render impossible or impracticable the efficient exer-
cise of its functions. Powell v. Durden, 61 Ark. 21; Bugg v. 
Sebastian County, 64 Ark. 575. 

It might be a very unwise and unsafe legislative policy to 
fix the salary at such sum, but with that, it must be remem-
bered, we have nothing to do. Bugg v. Sebastian County, 

supra. 
But the design of the legislature, we think, was to fix the 

salary of the county clerk of Independence county at the sum 
of $1,800 per annum, provided the fees and emoluments of the 
office for the year amounted to that sum. If the fees and corn-
missiqns collected by or chargeable against the clerk during the 
year do not equal the sum of $1,800, then the clerk gets as salary 
all he collects, but if the fees and commissions collected during 
the year, including the fees and commissions with which the 
clerk is chargeable, equal or exceed $1,800, then the clerk re-
ceives that sum, and if there be an excess of that sum collected 
during the entire year, such excess at the end of the year, when 
the- last or final settlement is made with the county court, is 
covered into the general revenue fund of the treasury. The 
title of the act shows its purpose to be "to fix the fees and 
salaries of the county officers of Independence county." We 
are of the opinion, taking the act as a whole, that the purpose, 
as we have indicated, was to fix the salary of the county clerk 
at the maximum limit of $1,800 per annum, to be paid out of
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the fees of the office collected aud those not collected with 
which the clerk is chargeable during the year. Therefore the 
provisions in regard to the quarter-annual settlements with the 
county court should be so construed, if possible, as to effectuate 
this main purpose. 

The provision of section 7, requiring that all moneys paid 
into the treasury arising from said fees and commissions in In-
dependence 'county, Arkansas, "shall be covered in the general 
revenue fund of the county," should be construed, in connec-
tion with the other sections, to mean that only the moneys paid 
into the treasury arising from fees and commissions in excess 
of the clerk's salary for the year shall be covered in the gen-
eral revenue fund. There is nothing in any section prescribing 
when the excess of fees over salary shall be covered into the 
revenue fund. The treasurer, therefore, when these quarter 
annual settlements are made, shall receive whatever excess may 
be paid in at that time, and hold the same in the treasury; but 
the act of setting it apart to the general revenue fund does not 
take place until after the last and final settlement with the 
county court shall have been made; because prior to that time 
it cannot be known whether the amount of fees collected and 
chargeable against the clerk for the entire year will exceed his 
salary for the year, and, unless they do, there would be noth-
ing in the treasury to cover into the general revenue fund. If, 
at any quarter annual settlement, there shall have been paid 
into the treasury an excess over the salary due to that date, the 
treasurer simply holds the same in his official capacity until the 
final settlement of the officer is made. The treasurer holds 
such excess of any quarter annual settlement prior to the last 
for the party who shall be determined, in the final settlement 
of accounts between the county and officer, to be entitled 
thereto. This view of the law harmonizes all seemingly con-
tradictory sections, and will carry out what we believe to be the 
obvious design of the legislature, and that, too, without doing 
violence to the very letter of the statute. 

Reversed and remanded for further proceedings not incon-
sistent with this opinion. 

BATTLE, J., concurred in the result, but not in the reason-
ing of the court_


