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APPEAL & ERROR — APPELLANT'S COUNSEL FAILED TO COMPLY WITH RULE 
5 — MOTION FOR BELATED APPEAL WAS GRANTED. — Appellants 
must comply strictly with Ark. R. App. P.–Civ. 5 in order to 
eliminate unnecessary delay in the docketing of appeals; here, the 
record did not reflect that appellant sought to comply with Rule 5 
until after the time expired for filing the record on appeal; in fact, it 
appeared from the record that appellant only sought to comply with 
Rule 5 after the supreme court remanded the matter to the circuit 
court for compliance; because this was a criminal appeal, the supreme 
court was required to grant the motion for belated appeal; however, 
due to his failure to comply with Rule 5, appellant's counsel was 
referred to the Professional Conduct Committee. 

Motion for Belated Appeal; granted. 

Bill Luppen, for appellant. 

No response. 

p
ER CURIAM. Appellant Kenneth Harrison filed a motion 
for belated appeal, conceding that he failed to file a timely
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transcript in this appeal because his counsel did not give all parties an 
opportunity to be heard on Harrison's motion to extend the time for 
filing the transcript under Ark. R. App. P.—Civ. 5(b)(1)(C) (2006). 

Harrison's counsel in this criminal case, Bill Luppen, con-
ceded error, accepted responsibility for those errors and asked us to 
accept Harrison's late appeal. Instead of granting counsel's motion 
and referring the attorney's name to the Professional Conduct 
Committee, we remanded this matter to the trial court for its 
reconsideration as to whether Harrison's actions complied with 
Rule 5(b)(1)(C).' See Harrison v. State, 369 Ark. 518, 256 S.W.3d 
482 (2007) (per curiam). Now, an amended order has been filed 
with this court, and it is now evident that Harrison did not comply 
with Rule 5. 

Rule 5(a) requires an appellant to file the record on appeal 
within 90 days from the filing of the first notice of appeal, unless the 
time is extended by order of the circuit court. See Ark. R. App. P. 
—Civ. 5(a). However, "the circuit court, by order entered before 
expiration of this period prescribed by Rule 5(a) or a prior extension 
order, may extend the time for filing the record only ifit makes the 
. . . findings" in Rule 5(b)(1)(A)-(E). See Ark. R. App. P.—Civ. 
5(b) (emphasis added). Stated simply, before the time tofile the record on 
appeal has expired, the appellant must file a motion explaining the 
reasons for the extension, and he or she must serve the motion on 
all counsel of record. 

In this appeal, the record does not demonstrate that Harrison 
filed his motion for an extension before the time for filing his record 
had expired. 2 Under Rule 5(b), the order extending the time must 
actually be filed prior to the expiration of the time for filing the 
record, and in no event shall the time be extended more than seven 
months from the date of entry of the judgment or order. See Ark. 
R. App. P.—Civ. 5(b)(2). 

This court, in a per curiam order dated February 5, 1979, concluded that, when the 
record in a criminal appeal is not filed on time owing to the fault of counsel and counsel 
admits complete fault, the court would permit the record to be filed, publish a per curiam 
giving the name of the lawyer, and send the copy to the Committee on Professional Conduct, 
to be kept in its file for the Committee's information if a complaint of any kind should later 
be filed against that lawyer. In re Belated Appeals in Criminal Cases, 265 Ark. App'x 964,582 
S.W2d 7 (1979) (per curiam). 

Although a motion for extension of time appears in the record, that motion does not 
bear a file-stamp from the circuit clerk's office, indicating that date on which the motion was 
filed.
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[1] As this court has often stated, appellants must comply 
strictly with Rule 5 in order to eliminate unnecessary delay in the 
docketing of appeals. Jacobs v. State, 321 Ark. 561, 906 S.W.2d 670 
(1995). To assure that appeals are expedited, appellants are re-
quired to have the circuit court, "by order entered before expira-
tion of the period prescribed under Rule 5(a) or a prior extension 
order," extend the time for filing the record only if the circuit 
court finds the five requirements set out in Rule 5(b)(1)(A)-(E) 
have been satisfied. Here, the record does not reflect that Harrison 
sought to comply with Rule 5 until after the time expired for filing 
the record on appeal. In fact, it appears from the record that 
Harrison only sought to comply with Rule 5 after this court 
remanded the matter to the circuit court for compliance. 3 Because 
this is a criminal appeal, we must grant the motion for belated 
appeal. However, due to his failure to comply with Rule 5, we 
refer Mr. Luppen to the Professional Conduct Committee.


