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DESCENT & DISTRIBUTION — PRETERMITTED CHILDREN — APPEL-
LANT DID NOT FULFILL REQUIREMENTS UNDER ARK. CODE ANN.
§ 28-9-209(d). — The trial court did not err in granting summary
Jjudgment after finding that Ark. Code Ann. §28-9-209(d) was
applicable and controlling in this case where appellant alleged, in
part, that he was entitled as a pretermitted child to an intestate share
of the decedent’s estate; appellant’s suit was controlled by Ark. Code
Ann. § 28-9-209(d), and was thus time barred; appellant did not
fulfill any of the six requirements under section 28-9-209(d); he was
not recognized by the decedent as a child nor recognized as the
decedent’s child by a court of competent jurisdiction; moreover,
appellant did not file an action within 180 days of the decedent’s
death.

APPEAL & ERROR — NO SPECIFIC RULING ON APPELLANT’S CLAIMS
— ISSUES NOT CONSIDERED ON APPEAL. — Appellant’s argument
was without merit where he argued that the trial court erred in
granting summary judgment where the trial court’s ruling ignored
four counts of his complaint; as appellant correctly stated in his brief,
the “court’s order totally disregarded each of these claims”; because
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there was no specific ruling by the trial court for the supreme court to
review, those issues were therefore not considered.

WILLS — APPELLEE HAD NO DUTY UNDER ARK. CODE ANN. § 28-
40-105 — APPELLEE WAS THE NAMED EXECUTOR. — Where appel-
lant argued that after the death of the testator, the law requires the
person having custody of the will to deliver it to the proper court,
appellant ignored the entirety of Ark. Code Ann. §28-40-105,
which states: “[a]fter the death of a testator, the person having
custody of his or her will shall deliver it to the court which has
jurisdiction of the estate or to the executor named in the will”’; therefore,
appellee did not have a duty to deliver the will to the court because
he was the named executor in the will.

DESCENT & DISTRIBUTION — APPELLANT WAS NEVER DECLARED A
LEGITIMATE HEIR — APPELLANT WAS NOT AN INTERESTED PERSON
UNDER THE PROBATE CODE. — Appellant was never declared a
legitimate heir and consequently did not qualify as an interested
person within the Probate Code; moreover, he did not cite to any
specific provision of the Probate Code nor to any case law to support
his argument that an interested party may petition the court for the
admission of the will to probate, whether or not that will is in his
possession; the supreme court does not consider arguments that are
not supported by convincing argument or citation to legal authority.

WILLS — FIDUCIARY DUTY OF EXECUTOR WAS NOT TRIGGERED —
THE WILL WAS NOT PROBATED. — Where the will was not probated,
an estate was not opened, and consequently appellee was never
appointed by the court to the position of executor, thus triggering a
fiduciary duty, appellant’s final assertion was without merit where he
argued that the court’s finding was incorrect because an executor of
a decedent’s estate occupies a fiduciary position and must exercise the
utmost good faith in all transactions affecting the estate.

Appeal from White Circuit Court, Probate Division;

William Pickens Mills, Judge; affirmed.
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Matthews; Lightle, Raney, Bell & Simpson, LLP, by: A. Watson Bell, for
appellee Harold K. Keathley a/k/a Kelton Keathley.
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DONALD L. CorsiN, Justice. Appellant Robert Shelton
appeals the White County Circuit Court’s order granting
summary judgment in favor of Appellees Harold K. Keathley, a/k/a
Kelton Keathley, and the Unknown Heirs of Harold E. Keathley
(collectively known as “Kelton™). On appeal, Shelton raises three
points for reversal: the trial court erred in (1) holding that Ark. Code
Ann. § 28-9-209(d) (Repl. 2004) was applicable and controlled the
present case; (2) granting summary judgment because genuine issues
of fact exist on the counts filed against Kelton that are unrelated to a
claim against the estate; and (3) finding that Kelton had no duty to
inform Shelton of Harold E. Keathley’s death. Because this case
involves issues needing clarification of the law, our jurisdiction is
proper pursuant to Ark. Sup. Ct. R. 1-2(b)(5). We find no error and
affirm.

This is a probate matter arising after the December 22, 1993,
death of Harold E. Keathley (the decedent). At the date of his
death, a valid will existed; however, it was not probated nor was an
estate opened. On January 24, 2005, Shelton filed a petition for
determination of heirship and a complaint for constructive trust
and constructive fraud against Kelton. In this suit, Shelton main-
tained that he was the illegitimate child of the decedent. Kelton
answered the complaint and filed a motion for summary judgment
asserting that, pursuant to section 28-9-209(d), the statute of
limitations had expired as to Shelton’s claim.

On May 18, 2005, Shelton filed his first amended and
substituted petition and complaint. In response, Kelton filed a
second motion for summary judgment. On July 7, 2005, Shelton
filed his second amended and substituted petition. The next day
the trial court denied Kelton’s motion for summary judgment,
finding that section 28-9-209 did not apply because there was no
prior probate of the decedent’s estate, and there is not a statute of
limitations on a determination of heirship until there is an event
that would affect an heir’s pecuniary interests.

On January 12, 2006, Kelton filed 2 motion for reconsidera-
tion. In this motion, he argued that he was entitled to reconsid-
eration of the July 8 order denying his motion for summary
judgment based on this court’s application of section 28-9-209(d)
and its holding in Burns v. Estate of Noel Cole, 364 Ark. 280, 219
S.W.3d 134 (2005). On February 14, 2006, after reviewing Kel-
ton’s motion for reconsideration and Burns, the trial court granted
summary judgment and dismissed Shelton’s petition and
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amended petitions. This order found that section 28-9-209(d) was
applicable and controlling. Furthermore, the court found that
Shelton failed to file or assert a claim within 180 days from the
decedent’s death or within 180 days of his discovery of the
decedent’s death and Shelton’s possible relation. The court also
found that there was no compliance with any of the six conditions
of section 28-9-209(d) and that Kelton did not have a duty to
inform Shelton of the decedent’s death. This appeal followed.

Shelton’s first argument on appeal is that the trial court erred
in holding that section 28-9-209(d) was applicable and controlling
in this case. Specifically, Shelton argues that the lawsuit was
brought against Kelton, pursuant to Ark. Code Ann. § 28-39-
407(b) (Repl. 2004), in Shelton’s capacity as a pretermitted child.
Moreover, Shelton asserts that because no claim was ever made
against the decedent’s estate, section 28-9-209(d) does not apply;
therefore, he was not required to comply with the 180-day time
limitation. On the other hand, Kelton argues that the trial court
did not err because, essentially, Shelton is seeking to recover a
portion of the estate’s property held by Kelton. Thus, he asserts,
the issue is nothing more than an application of the statutes to
determine if the trial court properly relied upon section 28-9-
209(d) in granting the motion for summary judgment and dismiss-
ing Shelton’s case.

We review probate proceedings de novo and we will not
reverse the decision of the probate court unless it is clearly
erroneous. Burns, 364 Ark. 280, 219 S.W.3d 134. Similarly, we
review issues of statutory construction de novo as it is for this court
to decide what a statute means. Id. We will not reverse absent the
showing that the trial court erred in its interpretation. Id. In the
present case, we are also called upon to review an entry of
summary judgment based upon the trial court’s application of
section 28-9-209(d). The standard of review when summary
judgment has been granted is well settled:

[SJummary judgment is to be granted by a trial court only when it
is clear that there are no genuine issues of material fact to be
litigated, and the party is entitled to judgment as a matter of law.
Smith v. Brt, 363 Ark. 126, 211 S.W.3d 485 (2005); Dodson v.
Taylor, 346 Ark. 443, 57 S.W.3d 710 (2001). Once the moving
party has established a prima facie entitlement to summary judg-
ment, the opposing party must meet proof with proof and demon-
strate the existence of a material issue of fact. Id. On appellate
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review, we determine if summary judgment was appropriate based
on whether the evidentiary items presented by the moving party in
support of the motion leave a material fact unanswered. Id. We
view the evidence in a light most favorable to the party against
whom the motion was filed, resolving all doubts and inferences
against the moving party. Id. Our review focuses not only on the
pleadings, but also on the affidavits and other documents filed by the
parties. Id.

City of Farmington v. Smith, 366 Ark. 473, 237 S.W.3d 1 (2006).

As stated above, Shelton argues that because he sought to
recover assets from Kelton as a pretermitted child, pursuant to
section 28-39-407(b), he cannot be subjected to the 180-day
limitation of section 28-9-209(d). This argument is without merit.

Section 28-39-407(b) states, in relevant part:

PRETERMITTTED CHILDREN. If,at the time of the execution
of a will, there is a living child of the testator ... whom the testator
shall omit to mention or provide for, either specifically or as a
member of a class, the testator shall be deemed to have died intestate
with respect to the child orissue. The child or issue shall be entitled
to recover from the devisees in proportion to the amounts of their
respective shares, that portion of the estate which he or she or they
would have inherited had there been no will.

Pursuant to Ark. Code Ann. § 28-1-102(a)(1) (Repl. 2004), the term
“child,” as used in the Probate Code, means ““a natural or adopted
child, but does not include . . . an illegitimate child except such as would
inherit under the law of descent and distribution[.]” (Emphasis added.) In
reading section 28-1-102(a)(1) in conjunction with section 28-39-
407(b), it is clear that an illegitimate, pretermitted child is only able to
inherit as he would under the law of descent and distribution. Section
28-9-209(d) governs an illegitimate child’s ability to inherit from his
or her father and provides, in relevant part:

An illegitimate child . .. may inherit real or personal property
from his or her father or from his or her father’s blood kindred,
provided that at least one (1) of the following conditions is satisfied
and an action is commenced or claim asserted against the estate of
the father in a court of competent jurisdiction within one hundred
eighty (180) days of the death of the father:
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(1) A court of competent jurisdiction has established the
paternity of the child or has determined the legitimacy of the
child pursuant to subsection (a), (b}, or (c) of this section;

(2) The man has made a written acknowledgment that he
is the father of the child;

(3) The man’s name appears with his written consent on
the birth certificate as the father of the child;

(4) The mother and father intermarry prior to the birth of
the child;

(5) The mother and putative father attempted to marry
each other prior to the birth of the child by a marriage
solemnized in apparent compliance with law, although the
attempted marriage is or could be declared invalid; or

(6) The putative father is obligated to support the child
under a written voluntary promise or by court order.

Reading these statutes for their plain meaning, and in conjunction
with one another, it is clear that in order for an illegitimate child to
pursue a claim under the pretermitted child statute, he must also meet
the requirements of section 28-9-209(d).

[1] In the present case, Shelton filed suit against Kelton
alleging, in part, that he was entitled as a pretermitted child to an
intestate share of the decedent’s estate. Kelton responded that
Shelton’s suit was controlled by section 28-9-209(d) and, thus,
time barred. The trial court agreed with Kelton and granted
summary judgment after finding that section 28-9-209(d) was
applicable and controlling in this case. This finding was not in
error. It is undisputed that Shelton did not fulfill any of the six
requirements under section 28-9-209(d); he was not recognized
by the decedent as a child nor has he been legally recognized as the
decedent’s child by a court of competent jurisdiction. Moreover,
Shelton did not file an action within 180 days of the decedent’s
death.

Because section 28-9-209(d) governs the law of descent and
distribution, as it applies to pretermitted children who are also
illegitimate, it is unnecessary to examine Shelton’s argument that
his claims were not against the estate. The trial court did not err in
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applying section 28-9-209(d) and finding that Shelton failed to
comply with either the 180-day time limit or any of the six
conditions. Because this case also involves a grant of summary
Judgment, it is still necessary to examine Shelton’s arguments that
material issues of fact remain.

[2] For his second point of appeal, Shelton argues that the
trial court erred in granting summary judgment as genuine issues of
fact exist on the counts filed against Kelton that are unrelated to a
claim against the estate. Shelton asserts that the trial court’s ruling
ignores the following four counts of his complaint: (1) Count II —
Constructive Trust; (2) Count III — Constructive Fraud; (3)
Count 1V, which sought to recover a share of the estate from
Kelton pursuant to the pretermitted child statute, section 28-39-
407(b); (4) Count V — Partition of Real Estate. Moreover,
Shelton argues that none of the factual findings relevant to the
above claims have been addressed in the trial court’s order, thus
leaving open genuine issues of material fact. Shelton’s argument is
without merit because, as he correctly states in his brief, the
“court’s order totally disregarded each of these claims[.]”’ Because
there is no specific ruling by the trial court for this court to review,
this court will not consider these issues. Hanks v. Sneed, 366 Ark.
371, 235 S.W.3d 883 (2006).

Additionally, even if Shelton’s arguments had been pre-
served, we would not address these claims because they all rely on
the assumption that he is the decedent’s heir. As stated above,
Shelton has never been recognized as the decedent’s legitimate
son. As such, the trial court did not err in granting summary
judgment because no genuine issues of material fact remain.

Shelton’s final argument is that the trial court erred in
finding that Kelton did not have a duty to inform him of the
decedent’s death. Similar to his previous arguments, this argument
stems from his assumption that he is an heir. Specifically, Shelton
claims that he was an heir that should have been recognized, his
existence was known by Kelton, and that Kelton, as executor of
the will, had a fiduciary duty to all beneficiaries, including Shelton.
As proposed by Shelton, these duties included the duty to deliver
the decedent’s will to probate, the duty to give notice to all
interested parties, and the duty to safeguard the assets of the estate
for all interested parties. As stated above, this court reviews probate
proceedings de novo, and it will not reverse the decision of the
probate court unless it is clearly erroneous. Burns, 364 Ark. 280,
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219 S.W.3d 134. Upon review, we cannot say the court erred in
finding that Kelton did not owe a duty to inform Shelton of the
decedent’s death.

[3] First, Shelton argues that at the death of the testator,
the law requires the person having custody of the will to deliver it
to the proper court. See Ark. Code Ann. §28-40-105 (Repl.
2004). While this is true in part, Shelton ignores the entirety of
that provision, which states: “‘[a]fter the death of a testator, the
person having custody of his or her will shall deliver it to the court
which has jurisdiction of the estate or to the executor named in the
will.” Ark. Code Ann. § 28-40-105(a) (emphasis added). There-
fore, Kelton did not have a duty to deliver the will to the court
because he was the named executor in the will.

[4] Second, an interested party may petition the court for
the admission of the will to probate, whether or not that will is in
his possession. Ark. Code Ann. § 28-40-107 (Repl. 2004). In his
argument, it seems as though Shelton believes that this transfers to
the executor a duty of notices of publication and a duty to
safeguard the assets for all interested parties. As pointed out above,
Shelton has never been declared a legitimate heir and, conse-
quently, he does not qualify as an interested person within the
Probate Code. Moreover, he does not cite to any specific provi-
sion of the Probate Code nor any case law that supports his
argument. We will not consider arguments, like this, that are not
supported by citation to legal authority or by convincing argu-
ment. Rose v. Arkansas State Plant Bd., 363 Ark. 281, 213 S.W.3d
607 (2005).

[5] Lastly, Shelton argues that the court’s finding was
incorrect because an executor of a decedent’s estate occupies a
fiduciary position and must exercise the utmost good faith in all
transactions affecting the estate. See Warren v. Tuminello, 49 Ark.
App. 126, 898 S.W.2d 60 (1995). This argument ignores the fact
that the will was not probated, an estate was not opened, and,
consequently, Kelton was never appointed by the court to the
position of executor thus triggering a fiduciary duty. As such, this
latter assertion is also without merit. Therefore, the trial court did
not err in finding that Kelton did not have a duty to inform Shelton
of the decedent’s estate.

Affirmed.




