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Michael Thomas HAMILTON v. STATE of Arkansas 


CR 95-1300	 918 S.W.2d 113 

Supreme Court of Arkansas

Opinion delivered March 4, 1996 

1. CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - MERITLESS 
APPEAL DISMISSED. - Where it was clear that appellant could not 
prevail on appeal, the supreme court granted the State's motion to 
dismiss; an appeal of the denial of postconviction relief will be dis-
missed where it is clear that the appeal is wholly without merit. 

2. CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - ALL 
GROUNDS MUST BE RAISED IN A.R.CR.P. RULE 37 PETITION - 
STATUTE IN CONFLICT WITH RULE. - Arkansas Rule of Criminal 
Procedure 37.2 (b) provides that all grounds for postconviction 
relief from a sentence imposed by a circuit court must be raised in 
a petition under Rule 37; the supreme court declared that Ark. 
Code Ann. § 16-90-111 (Supp. 1993) was in conflict with Rule 37 
because it permitted claims for postconviction relief to be raised 
under the statute, which allowed a circuit court to reduce a sen-
tence within 120 days after receipt of the appellate court's man-
date; in contrast, Rule 37.2 (c) provides that a petition is untimely 
if it is not filed within sixty days of the date the mandate was 
issued. 

3. STATUTES - GIVEN DEFERENCE ONLY TO EXTENT THAT THEY 
ARE COMPATIBLE WITH APPELLATE COURT RULES - TIME LIMI-
TATIONS IMPOSED IN RULE 37 ARE JURISDICTIONAL. - Statutes 
are given deference only to the extent that they are compatible 
with appellate court rules; conflicts that compromise those rules 
are resolved in favor of the rules; the time limitations imposed in 
Rule 37 are jurisdictional in nature, and the circuit court may not 
grant relief on a untimely petition for postconviction relief. 

4. CRIMINAL PROCEDURE - POSTCONVICTION RELIEF - PETITION 
WAS UNTIMELY. - Where appellant did not file his petition for 
postconviction relief within the sixty-day period set by Rule 37, the 
petition was untimely. 

Appellee's Motion to Dismiss Appeal; granted. 

Appeal from Pulaski Circuit Court; Marion Humphrey, 
Judge; dismissed. 

Mac J. Carder, for appellant.
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PER CURIAM. In 1993 appellant Michael Thomas Hamil-
ton was found guilty of manslaughter and sentenced to a term of 
ten years imprisonment. We affirmed. Hamilton v. State, 320 
Ark. 346, 896 S.W.2d 877 (1995). The mandate of this court 
was issued on May 19, 1995. On August 1, 1995, seventy-four 
days after the mandate was issued, appellant filed in the trial 
court a petition for reduction of sentence pursuant to Ark. Code 
Ann. § 16-90-111 (b) (1) (Supp. 1993). The petition was denied, 
and the record has been lodged on appeal. The appellee seeks by 
motion to have the appeal dismissed on the ground that the peti-
tion filed in the trial court was untimely. 

[1] The motion is granted and the appeal dismissed as it is 
clear that the appellant could not prevail on appeal. This court 
has consistently held that an appeal of the denial of post-convic-
tion relief will be dismissed where it is clear that the appeal is 
wholly without merit. Chambers v. State, 304 Ark. 663, 803 
S.W.2d 932 (1991);Johnson v. State, 303 Ark. 560, 798 S.W.2d 
108 (1990); Williams v. State, 293 Ark. 73, 732 S.W.2d 456 
(1987).

[2] Criminal Procedure Rule 37.2 (b) provides in perti-
nent part that all grounds for post-conviction relief from a sen-
tence imposed by a circuit court must be raised in a petition 
under Rule 37. Arkansas Code Annotated § 16-90-111 (Supp. 
1993) is in conflict with Criminal Procedure Rule 37 in that it 
permits claims for post-conviction relief to be raised under the 
statute. The statute permits a circuit court to reduce a sentence 
within 120 days after receipt by the court of a mandate issued 
upon affirmance of the judgment of conviction. In contrast, 
Criminal Procedure Rule 37.2 (c) provides that a petition under 
the rule is untimely if not filed within sixty days of the date the 
mandate was issued by the appellate court affirming the 
judgment. 

[3, 4] Statutes are given deference only to the extent that 
they are compatible with our rules, and conflicts which compro-
mise these rules are resolved in favor of our rules. Reed v. State, 
317 Ark. 286, 878 S.W.2d 378 (1994), citing Hickson v. State, 
316 Ark. 783, 875 S.W.2d 492 (1994); see also Petree v. State,
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323 Ark. 570, 920 S.W.2d 819 ( July 10, 1995; motion request-
ing publication of Per Curiam opinion granted September 11, 
1995). The time limitations imposed in Rule 37 are jurisdic-
tional in nature, and the circuit court may not grant relief on a 
untimely petition for post-conviction relief. Maxwell v. State, 
298 Ark. 329, 767 S.W.2d 303 (1989). As appellant did not file 
his petition for post-conviction relief within the sixty-day period 
set by Rule 37 to file such a petition, the petition was untimely. 
Smith v. State, 321 Ark. 195, 900 S.W.2d 939 (1995). 

Motion granted; appeal dismissed.


