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1. APPEAL & ERROR — NOTICE OF APPEAL MUST BE FILED WITHIN THIRTY
DAYS OF ENTRY OF ORDER — PETITIONER’S NOTICE OF APPEAL WAS
UNTIMELY. — Rule 4(a) of the Rules of Appellate Procedure pro-
vides that, to be effective, a notice of appeal must be tiled within
thirty days of the date an order is entered; where the record reflected
that petitioner’s notice of appeal was filed on August 3, 1995, fol-
lowing entry of a circuit court’s order denying relief pursuant to
A.R.Cr.P. Rule 37, the supreme court held that it was likely that the
trial court dismissed the notice of appeal, as the appellate court
would do, because it was untimely.

2. APPEAL & ERROR — TRIAL COURT CANNOT DISMISS NOTICE OF APPEAL
WITHOUT PROPER STIPULATION OF PARTIES AND MOTION TO DISMISS BY
APPELLANT. — Pursuant to Rule 3(b) of the Rules of Appellate Pro-
cedure, a trial court cannot dismiss a notice of appeal, whether
timely or untimely, without a proper stipulation of the parties or a
motion to dismiss filed by the appellant; it is not within the author-
ity of a trial court to pass on the validity of a notice of appeal and
dismiss it sua sponte; at the least, a partial record suitable for ten-
der to the appellate court should be prepared whereby the appel-
lant may tender the record and allow the appellate court to deter-
mine whether the appeal should be lodged.

Petition for Writ of Mandamus denied.
Petitioner, pro se.
No response.

PER CuriaM. Guy C. Barnes tendered to this court a pro se
petition for writ of mandamus in which he contended that the
Circuit Court of Sebastian County had improperly refused to
allow him to appeal as an indigent even though he filed a timely
notice of appeal. With the petition for writ of mandamus, peti-
tioner Barnes furnished an order of the circuit court entered
April 18, 1995, denying relief pursuant to Criminal Procedure
Rule 37. We presumed the notice of appeal was from that order.
In an order entered August 9, 1995, the circuit court had directed
that the notice of appeal and designation of record be stricken from
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the record and that the record not be prepared at public expense
for an appeal unless a higher authority were to order it prepared.

Because there was no reason given in the order for striking
the notice of appeal, it could not be determined why the notice
of appeal was dismissed from the record. So that the ground or
grounds for striking the notice of appeal could be determined, we
treated the petition for writ of mandamus as a petition for writ
of certiorari and directed the Circuit Clerk of Sebastian County,
Ft. Smith District, to provide the record with respect to the Rule
37 petition which was denied on April 18, 1995.

1] The record has been received and the mandamus peti-
tion filed. The record reflects that the notice of appeal was filed
by petitioner on August 3, 1995. Rule 4(a) of the Rules of Appel-
late Procedure provides that, to be effective, a notice of appeal
must be filed within thirty days of the date an order is entered.
It is likely that the trial court dismissed it because it was untimely
as this court would do.

(2] While we agree that the notice was untimely and, as
a result, deny the petition for writ of mandamus, we take this
opportunity to note that pursuant to Rule 3(b) of the Rules of
Appellate Procedure a trial court cannot dismiss a notice of appeal,
whether timely or untimely, without a proper stipulation of the
parties or a motion to dismiss filed by the appellant. It is not
within the authority of a trial court to pass on the validity of a
notice of appeal and dismiss it sua sponte. At the least, a partial
record suitable for tender to the appellate court should be pre-
pared whereby the appellant may tender the record and allow the
appellate court to determine whether the appeal should be lodged.

Petition for Writ of Mandamus Denied.




